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Annual Report that reviews 

the Canadian Judicial Council’s 
activities during its 20th anniver- 
sary year. 


| am pleased to sign this 1991-92 


In the two decades that have 
passed since its inaugural meeting 
on December 10, 1971 in Ottawa, 
the Council has made important 
strides toward improving the 
quality of judicial service and 

in promoting uniformity and effi- 
ciency in courts whose judges are 
appointed by the federal 
government. 


The year under review in this 
report is no exception: during 
2991-92 (April 1, 1991 to March 31, 
1992) the Council made progress in 
several areas. 


The Council’s anniversary was 
marked by a special seminar for 
members in Ottawa on March 18, 
1992. The Council also compiled a 
series of tape-recorded interviews 
with former Council members and 
others who were involved in its 
establishment and who have 
played key roles in its operations. 


CNRC ANNU AL 


FR MT PAIE s 


For judges, historians and students 
of legal history, the tapes, eventu- 
ally to be deposited in the National 
Archives of Canada, will serve as a 
useful record of how the Council 
was formed and how it has 
evolved. 


In the field of continuing 
education for judges, the Council 
published Commentaries on Judicial 
Conduct (simultaneously published 
in French as Propos sur la conduite 
des juges), a landmark publication 
which I am confident will help 
judges consider how their actions 
and reactions — on and off the 
bench — are perceived by fellow 
judges, parties before them in 
court and the public. 


The Council also played an impor- 
tant role in judicial education 

by authorizing members of the 
judiciary to attend a wide variety of 
seminars designed to keep judges 
in touch with the many changes in 
law and Canadian society. 


Through the work of the Trial 
Courts Committee and the Appeal 
Courts Committee, Council mem- 
bers began the task of under- 
standing and addressing the 
problem of delays in the time it 
takes a Canadian citizen to have 
his or her day in court. 


V 


The largest increase ever in the 
number of complaints received by 
the Council is worth noting. With 
the Canadian Charter of Rights and 
Freedoms, the judiciary has been 
given new prominence and the 
public has become much more 
aware of legal institutions and the 
role of the judiciary. 


I look back on 1991-92 with a sense 
of accomplishment. For that 
reason, I would like to express my 
gratitude to all members of the 
Council for their generous and 
ongoing support. 


Antonio Lamer, P.C., C.J.C. 
Chairman 
Canadian Judicial Council 
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Members of the Canadian Judicial Council, 1991 Annual Meeting 


he Canadian Judicial Council 

was created by Parliament in 

1971. It has a mandate “to pro- 
mote efficiency and uniformity, 
and to improve the quality of judi- 
cial service, in superior and county 
courts and in the Tax Court of 
Canada,” (subsection 60(1) of the 
Judges Act). 


The Council is headed by the Chief 
Justice of Canada and includes the 
chief justices, associate chief justices, 
chief judges and associate chief 
judges of all courts whose judges 
are appointed by the federal gov- 
ernment. (The senior judges of the 
Supreme Court of the Yukon Terri- 
tory and the Supreme Court of the 


Northwest Territories share a seat, 
serving alternate, two-year terms.) 
A list of Council members can be 
found in Appendix A. 


The Council's activities fall into 
four broad categories. It plays a 
role in judicial education (see 
Chapter 2 of this report); deals 
with complaints against federally 
appointed judges (Chapter 3); pro- 
vides a forum for developing con- 
sensus among its members on 
matters of direct interest to judges 
(Chapter 4) and in consultation 
with the Canadian Judges Confer- 
ence, it makes recommendations 
to the federal government with 
respect to judicial salaries and 


benefits (Chapter 5). 


The full Council meets semi- 
annually, in spring and fall. In fis- 
cal year 1991-92, the Council met 
September 25, 1991 in Whitehorse 
and March 20, 1992 in Ottawa. 
Much of the Council’s work is 
carried out through committees, 
which meet as need requires. 

A list of Committees, including 
names of members, is found in 
Appendix B. 


The Council is served by a three- 
person secretariat in Ottawa. 
Resource information is set out 
in Appendix D. 
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n the constantly changing and 

evolving world of the 1990s, it 

is important for judges, like 
others, to continue learning through 
seminars and conferences where 
different perspectives are brought 
to bear on the complex legal and 
social issues which impact on con- 
temporary Canadian society. 


When the Canadian Judicial 
Council was created, Parliament 
included an educational mandate 
for the organization in the Judges 
Act. As set out under paragraph 
60(2)(b), a role of the Canadian 
Judicial Council is to “establish 
seminars for the continuing educa- 
tion of judges.” 


To meet this mandate, the Council 
organizes an annual four to five- 
day summer seminar for judges 
from across the country and desig- 
nates educational meetings, confer- 
ences and seminars for which 
judges who attend can have their 
expenses reimbursed under 
subsection 41(1) of the Act.! These 
activities are carried on through 
the Judicial Education Committee. 


! Section 41(1) states: “A judge of a superior or county court or of the Tax Court of Canada who attends a meeting, conferer 


In addition, the Council has a com- 
mittee which reviews applications 
and recommends judges for its 
National Judicial Study Leave 
Fellowship Program. Another 
committee provides advice and 
assistance to help judges adapt to 
computers which are increasingly 
important in the courts. The mem- 
bership of the three committees 
can be found in Appendix B. 


When reading this chapter, it should 
be understood that federally 
appointed judges have other edu- 
cational opportunities outside the 
mandate of the Council. 


For example, subsection 41(2) of 
the Act allows the reimbursement 
of expenses incurred by judges in 
attending certain meetings, confer- 
ences and seminars, as authorized 
by the chief justice of the individual 
court. In addition, courts in many 
provinces have requested the 
National Judicial Institute, a non- 
profit organization funded by the 
federal and provincial governments 
and located at the University of 
Ottawa, to exercise its mandate for 
continuing education for federally 
and provincially appointed judges 
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by designing and/or presenting 
courses specifically for members of 
those courts. 


Finally, a slightly different form of 
education, that of second official 
language training, is organized 
under the auspices of the Commis- 
sioner for Federal Judicial Affairs. 


The Council’s Seminar 


T nthe year under review, the 
Council, through its Judicial 

. Education Committee and with 
the assistance of its academic advi- 
sor, organized a four-day seminar 
in the summer of 1991 at Sainte- 
Adele, Québec. Seventy judges 
attended from across Canada, in 
addition to judicial organizers and 
discussion leaders. The format fol- 
lowed the successful model devel- 
oped since the Council began 
offering seminars for superior 
court judges in 1972 and county 
and district court judges in 1973, 
that is, small group discussions 
based on papers prepared and dis- 
tributed in advance by judicial col- 
leagues, selected academics and 
other experts. 


ice or seminar that is held for a purpose 


relating to the administration of justice, and whose attendance thereat in the capacity of a judge is required by law, or who, with gabe of ie pat rat 

4 2 = = a) fa ovnroc[e ALT.) 71) > +o » ) be 
chief judge of that court, attends any such meeting, conference or seminar that the judge in that capacity Is ¢ xpressly authorized by law to attend, is entitled to be 
paid, as a conference allowance, reasonable travel and other expenses actually incurred by him in so attending. 
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Following tradition, special guests 
attended from the benches of the 
United States, the United Kingdom 
and the Supreme Court of Canada. 
The Council was pleased to 
welcome to the Sainte-Adèle semi- 
nar the Honorable Louis Pollak of 
the United States District Court in 
Philadelphia; the Honourable 
Philip Otton of the Queen's Bench 
Division of the High Court of Jus- 
tice in London, England and the 
Honourable Charles Gonthier from 
the Supreme Court of Canada. 


The seminar combined a series 
of four “core” topics which were 
offered to all judges and a series 
of optional topics from which the 
judges made personal selections. 
Details of the program are set 
out in Appendix C. The “core” 
topics were Charter Remedies 
and section 1, Evidence, Gender 
Equality and Judicial Conduct. 


This was the second consecutive 
Council seminar to use the video 
and manual on gender equality 
prepared by the National Judicial 
Institute on contract to the Council 
and described in the Council’s 
1990-91 report. The Judicial 
Education Committee subsequently 
decided that, as gender equality 
was not specifically included in 
programs organized for new 
judges by the National Judicial 
Institute or the Canadian Institute 
for the Administration of Justice, 
it would contract with the NJI to 


send to each new judge, a copy of 
the video (on a loan basis) and the 
accompanying written materials. 


Approval of Expenses 


À sindicated earlier in this 

L | chapter, subsection 41(1) of 

À the Judges Act provides for 
the payment of expenses incurred 
by judges in attending meetings, 
conferences and seminars. By 
tradition, it is the Council which 
authorizes the events and in some 
cases, the exact numbers of judges, 
for which such expenses may be 
paid. (The Office of the Commis- 
sioner for Federal Judicial Affairs 
processes the expense claims.) 


In addition to designating its 

own seminar for subsection 41(1) 
Judges Act payment, the Council 
authorized a number of seminars 
and conferences for payment in 
1991-92. They included seminars 
and conferences organized by the 
Canadian Institute for the Admin- 
istration of Justice (CIAJ) operating 
out of the Université de Montréal, 
courses offered by the National 
Judicial Institute (NJI) and others. 


CIAJ Programs 


Again in 1991-92, the Canadian 
Institute for the Administration of 
Justice offered two well- 
established programs authorized 
by the Council: 


2 The Council's representative on the Board in 1991-92 was Chief Justice Lorne Clarke of Nova Scotia. 
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e the annual seminar on judg- 
ment writing, June 30-July 5, 
1991 in Montreal, with up 
to 50 judges as participants, 
plus judicial organizers and 
faculty; 


e the annual seminar for new 
judges, where experienced 
jurists offer advice ona 
variety of topics to their new 
colleagues, March 1-6, 1992 
at Sainte-Adèle, Québec. 
The seminar was offered 
to all judges appointed in 
the year since the previous 
seminar. 


The Council also authorized up to 
80 judges (including up to five 
judicial organizers and speakers) 
to attend the CIAJ Conference on 
Work, Unemployment and Justice, 
October 16-19, 1991 at St. Andrews- 
by-the-Sea, New Brunswick. 


NJI Programs 


Since the National Judicial 
Institute was created in 1988, the 
Council has worked closely with it. 
The executive director has been an 
ex-officio member of the Judicial 
Education Committee and the 
Council is represented on the Insti- 
tute’s Board of Governors.2 


During 1991-92, the Council, as 
noted earlier, contracted with the 
NJI to provide new judges with 
gender equality materials. The 
NJL, also on the Council’s behalf, 
sends to each new federally 
appointed judge, immediately 
upon announcement of the 
appointment, the binders of 
written material used at the latest 
CIAJ seminar for new judges. 


Because of its scale and scope, the 
CIAJ seminar for new judges is 
only scheduled once a year, so the 
NJI meets an important need by 
also providing short introductory 
courses at frequent intervals for 
new judges at all levels of the court 
system. 


NJI courses held in 1991-92 and 
designated by the Council for pur- 
poses of subsection 41(1) Judges Act 
payment were: 


e Early Orientation for New 
Judges: courses were held 
April 18, 1991 in Montreal 
and December 4-5, 1991 in 
Ottawa; 


e Criminal Procedure and 
Evidence: on October 3-4, 
1991 in Saint John; 


+ Caseflow Management: 
on March 25-26, 1992 in 
Vancouver; 
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+ Computer Courses: seven 
courses were scheduled at 
various locations during 
the year; 


e Appellate Court Judges 
Seminar: up to 30 judges 
plus organizers and discus- 
sion leaders in Victoria, May 
T2215, 1991; 


+ Atlantic Trial Court Judges 
Seminar: all Atlantic Canada 
trial court judges approved 
by their chief justices, in 
Halifax, November 7-9, 1991. 


Other Seminars Authorized 
Under Section 41(1) 


A variety of other seminars and 
conferences were authorized by 
the Council under subsection 41(1) 
of the Judges Act, as follows: 


e National Symposium on 
Women, Law and the 
Administration of Justice, 
sponsored by the Minister of 
Justice of Canada, June 10- 
12, 1991 in Vancouver: two 
judges per province, as 
invited by the Minister 
through the chief justices; 


e Senior Appellate Judges 
Seminar, a week-long semi- 
nar sponsored by the New 
York University School of 
Law, to which two Canadian 
appellate court judges are 
traditionally invited to 
attend, July 1991; 
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the Cambridge Lectures, 
sponsored by the Canadian 
Institute for Advanced Legal 
Studies (CIALS), July 7-17, 
1991: up to 62 judges — 

57 participants and five 
organizers/speakers; 


National Criminal Law Pro- 
gram on Criminal Evidence, 
sponsored by the Federa- 
tion of Law Societies of 
Canada, University of New 
Brunswick, Fredericton, 
July 15-19, 1991: up 

to 30 judges; 


“Codification in America on 
the Eve of the 21st Century” 
conference, sponsored by 
the Canadian Institute for 
Advanced Legal Studies, the 
Supreme Court of Louisiana 
and the Louisiana State Bar 
Association, New Orleans, 
Louisiana, November, 10-15, 
1991: up to 37 judges; 


Third National Conference 
on Court Technology, spon- 
sored by the National Centre 
for State Courts, March 11- 
15, 1992 in Dallas, Texas: 
members of the Council’s 
Judges Computer Advisory 
Committee, or their desig- 
nates, plus others, to a maxi- 
mum of 15 judges. 


It should be noted that the 
Council, or the Council Chairman 
on its behalf, authorizes judges 
under subsection 41(1) to attend a 
variety of meetings and seminars 
which, although not strictly of an 
educational nature, relate to the 
administration of justice. An 
example during 1991-92 was the 
Council’s authorization of three 
judges to attend the Annual 
Congress of the International 
Association of Judges in Crans 
Montana, Switzerland, September 
ee) aia 


Study Leave Fellowships 


T 7 nder the National Judicial 

| Study Leave Fellowship 

\/ Program established in 1988 
under the auspices of the Canadian 
Judicial Council and the Council of 
Canadian Law Deans, selected 
judges spend a few months at a 
faculty of law of a Canadian uni- 
versity for research, study and 
teaching. The program is tailored 
to the needs and interests of the 
judge and the law school. 


During the fellowships, judges 
continue to receive their salaries 
under the Judges Act. But there 
is no other financial support — 
any living and travel costs, for 
instance, are the responsibility 
of the individual judge. 


All judges granted fellowships 
have been enthusiastic about the 
experience; but when the program 
was first established, it was 
determined that it would be 
reviewed after there had been 
some experience gained. Sugges- 
tions for modifications to the pro- 
gram came from fellowship 
participants, other judges and law 
deans. Accordingly, in October, 
1991, the Council Chairman wrote 
to all judges informing them of 
changes to the original program. 
Major changes made were: 


e the aims of the programs 
were more clearly 
articulated, as follows: 


1. to enable the judge to 
engage in research, teach- 
ing or related activities at 
a Canadian Law School or 
cognate institute so that 
he or she can return to the 
bench better equipped to 
carry out his or her 
judicial duties and; 


2. to provide Canadian Law 
Schools or cognate insti- 
tutions an opportunity to 
have experienced jurists 
participate in and contri- 
bute to research, teaching 
or related activities of 
benefit to faculty and 
students; 
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+ the period of leave will cor- 
respond to the academic 
year. In place of two six- 
month leave periods each 
year (January 1 to June 30 
and July 1 to December 31), 
there will be a single seven- 
month period from Septem- 
ber 1 to March 31, to permit 
judges to have greater contact 
with faculty and students; 


¢ any appropriate academic 
institution in Canada can 
host a judge. Originally, 
only law schools could par- 
ticipate; now, for instance, 
a human rights centre or a 
school of criminology could 
host a judge in residence; 


e judges are allowed to take 
more than one fellowship 
over the course of their judi- 
cial careers — one for every 
10 years on the bench; 


* supernumerary judges (long 
serving judges who may 
carry a reduced workload) 
are no longer excluded from 
the program, if they meet 
other criteria. 


The first two fellowships began 

on July 1, 1989. By March 31, 1992, 
18 judges had taken fellowships 

at a total of 11 law schools across 
Canada, including two who were 
pursuing fellowships ending June 
30, 1992. These two (the other 16 
have been listed in previous 
annual reports) were: 


e Mr. Justice Kenneth 
Halvorson, Saskatchewan 
Court of Queen’s Bench, at 
the University Victoria, for 
study in family law issues 
and jury practice and 
procedures; 


e Mr. Justice Ronald Stevenson, 
New Brunswick Court of 
Queen’s Bench, at the Uni- 
versity of New Brunswick, 
for research in administra- 
tive law, occasional lectures 
and other interaction with 
students and faculty. 


The Study Leave Selection 
Committee with representatives 
from the Canadian Judicial Coun- 
cil and the Council of Canadian 
Law Deans, recommends judges 
for leave. Under section 54 of the 
Judges Act, the Governor in Coun- 
cil (Governor General on the 
recommendation of the Cabinet) 
must grant the necessary leave 
from judicial duties. Fellowships 
were also approved in 1991-92 by 
the Governor in Council, as 
follows: 


e Madam Justice Louise 
Mailhot of the Quebec Court 
of Appeal, for leave from 
July 1 to December 31, 1992 
at the Université de Montreal 
for study of computer tech- 
nology applications to judi- 
cial work and preparation 
of a manual on judgment 
writing. 


3 Section 54(1) states: "No judge of a superior court or of the Tax Court of Canada shall ! ae 
thirty days except with the approval of the Governor in Council and, whenever any such leave of absence 1s r 
notify the chief justice or chief judge, if any, of the court and the attorney general of the province accordingly. 
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e Mr. Justice David Wright of 
the Saskatchewan Court of 
Queen’s Bench, for leave 
from September 1, 1992 to 
March 31, 1993, at the 
University of Saskatchewan 
for teaching and writing, 
particularly in relation to 
civil law issues and alternate 
dispute resolution. 


Computer News 


| he main activity of the Judges 

Computer Advisory Commit- 

tee is publication of a bulletin, 
Computer News for Judges. Individual 
members of the Committee also 
teach at the computer courses 
offered by the National Judicial 
Institute. 


Two issues of Computer News for 
Judges were published in 1991-92. 


As in previous years, Computer 
News for Judges provided articles 
which offered practical assistance 
to judges who use or are consider- 
ing the use of personal computers 
for legal research, writing their 
charges to juries and reasons for 
judgment, and other purposes, 
such as storage of judgments. 
Most contributors are judges. 

In the 1991-92 issues: 
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¢ J.-Claude Couture, Chief 


Judge of the Tax Court of 
Canada, described the 
Appeal Management 
System in use at the Tax 
Court since 1987. The com- 
puter system has given the 
court ample room to store 
information for three years 
and serves three main pur- 
poses: to keep track of all 
appeals and applications for 
extension of time; to schedule 
hearings and to produce sta- 
tistical reports. 


Mr. Justice Derek Guthrie of 
the Superior Court of Quebec 
gave his wish list for the 
drafting, storing and distri- 
bution of judgments. He 
listed three basic aims of 
any centralized automated 
system: to reduce the amount 
of typing and preparation 
time; to ensure judges have 
rapid, free and uncompli- 
cated on-line access to all 
judgments rendered in their 
jurisdiction and to permit 
the distribution of judgments 
to lawyers and the public 
with 24 hours, at reasonable 
cost. 


Ross W.S. Flowers, Chief 

of Legal Research, Ontario 
Court of Justice (General 
Division), described how on- 
line research permits judges 
to access judgments written 
by other judges from across 
Canada shortly after they 
are made public. 


he granted leave of absence from his judicial duties for a period in excess of 
granted, the Minister of Justice of C anada shall forthwith 


e Mr. Justice John Bouck of the 
Supreme Court of British 
Columbia discussed soft- 
ware programs specially 
designed to improve writing 
style and simplify legal lan- 
guage. He gave examples of 
how they analysed his writ- 
ing and he explained how 
to load the programs into 
a computer. 


Commentaries on Judicial 
Conduct 


I ost of the fundamental pre- 
'\/| cepts governing judges are 

i 1 basic and well understood 
and questions arising with respect 
to them usually have obvious 
answers. But the questions judges 
ask themselves from day to day are 
not as well defined. Should a judge 
accept an invitation to speak to a 
community group? Can a new 
judge serve on the board of a local 
charity? Is the occasional wise- 
crack permitted in court? Should 
judges accept honourary member- 
ships in non-profit social or 
athletic clubs? 


During 1991-92, the Council, in co- 
operation with Les Editions Yvon 
Blais Inc., published Commentaries 
on Judicial Conduct* and its French 
counterpart Propos sur la conduite 
des juges. The books follow two 
publications produced by the 
Council in the early 1980s, A Book 
for Judges and Le Livre du magistrat. 


Commentaries on Judicial Conduct 
was written by Chief Justice 
Laycraft of Alberta, with assistance 
from the Council’s Judicial Inde- 
pendence Committee, of which he 
was Chairman. Input and assistance 
were provided by a representative 
of the Canadian Judges Conference. 
The book is designed to help judges 
consider how their actions and 
reactions might be perceived by 
their fellow judges, the parties 
before them in court and the public. 


The book is based on the comments 
of a broad cross-section of judges 
who responded to a questionnaire. 
It deals with a series of everyday 
issues faced by judges, including 
attendance at social functions, the 
judge as a writer and a speech 
maker, and restrictions on a 
judge’s family. It also discusses 
courtroom behaviour, touching on 
issues such as questions to counsel 
and criticism of a jury’s verdict. 


Although the publication some- 
times states a preference, it does 
not issue commandments. It illus- 
trates factors involved in considering 
various problems and presents a 
discussion of opposing points of 
view on how a large number of 
judges say they react to the practi- 
cal problems which arise from time 
to time in the life of a judge. 


Copies were distributed by the 
Council to all federally appointed 
judges. Additional copies are kept 
in the Council’s office for distribu- 
tion to new judges. Complimentary 
copies were forwarded to provincial 
attorneys-general and provincial 
court chief judges. 


Under a unique arrangement, the book was published at no cost to the Council by Les Editions Yvon Blais Inc., which was selected after a canvass of major legal 


publishers. The Council controls its contents. In return 


to other customers. 
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for supplying copies to the Council for federally appointed judges, the publisher has the right to sell copies 
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he principle of judicial 

independence from the 

Government of the day, and 
even from peer pressures, is funda- 
mental to our democratic system. 
This principle guarantees that each 
judge may make decisions in accor- 
dance with his/her conscience, the 
facts and the law and without fear 
of adverse consequences. If judges 
are in error, their decisions may be 
reversed by higher appellate courts, 
but they need not fear reprisals 
from Government for unpopular 
decisions. 


At the same time, judges must be 
made accountable for improper 
conduct which is incompatible 
with the judicial office. 


When Canada’s Constitution was 
drafted 125 years ago, legislators 
recognized the need for a proce- 
dure which would allow for the 
removal of judges who have 
seriously misbehaved or are unfit 
to handle their duties. Under sec- 
tion 99 of the Constitution Act, 
1867, federally appointed judges 
can be dismissed from office but 
only by the Governor General, 
acting on a resolution of the Senate 
and the House of Commons. 
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Since this removal procedure is the 
only formal sanction recognized 

in our Constitution for federally 
appointed judges, it is the ultimate 
focus for the entire complaints 
process. 


The Role of the Council 


he Canadian Judicial Council’s 

role, as set out in the Judges 

Act, is to look into complaints 
made to it about federally 
appointed judges and after formal 
investigation and inquiries where 
appropriate, recommend their 
removal from office as the initial 
step toward action by Parliament 
and the Governor General. The 
Act sets out, in subsection 65(2), 
four grounds on which a recom- 
mendation for removal can be 
based. They are: 


+ age or infirmity; 
e misconduct; 


e having failed in the due 
execution of office; or 


+ having been placed, by con- 
duct or otherwise, in a posi- 
tion incompatible with the 
due execution of office. 


D 


It is not the Council’s role to 
second-guess judges on their deci- 
sions on cases. When there is rea- 
son to believe a judge has erred 

in dealing with a case, the appro- 
priate recourse is the appeal 
courts and not a complaint to the 
Canadian Judicial Council. The 
Council does not have the authority 
to initiate complaints. It has a 
mandate to act only when it is pre- 
sented with reasonable allegations 
that a judge is not fit to serve on 
the bench for reasons set out in 
section 65. 


When the Minister of Justice of 
Canada or a provincial attorney 
general invokes subsection 63(1) of 
the Act, the Council is required to 
undertake an inquiry into whether 
the judge or judges concerned 
should be removed from office. 


Other complaints against judges 
are dealt with under subsection 
63(2) which gives the Council dis- 
cretion as to whether or not to 
undertake a formal investigation. 
This includes requests from the 
Minister of Justice and provincial 
attorneys general when they do 
not invoke the mandatory pro- 
visions of subsection 63(1). 
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Only the full Council can order the 
formal investigation of a complaint 
under subsection 63(2) and only 
the full Council has the power to 
recommend that a judge be 
removed from office. 


Most complaints never reach these 
stages. The Council’s policy is 
that formal investigations under 
subsection 63(2) should not simply 
be used to see what they can 
unearth. Such investigations gen- 
erally would not be undertaken 
without a basic case for removal. 


Most of the Council’s work in the 
area of complaints is handled by 
the Judicial Conduct Committee 
and its Chairman. Committee 
members are listed in Appendix B, 
and Appendix E is the text of the 
Council by-laws dealing with the 
complaints role. 


The 1991-92 Complaints 


| s has been the case since 
L\ the Council began keeping 

À records in 1986-87, the 
number of new complaint files 
increased in 1991-92 over the 
previous year. But the increase 
was larger than ever before. As 
can be seen in Table 1, there were 
115 new complaints in the fiscal 
year, compared with 85 in 1990-91. 
As a result of the record number of 
complaints, the Council’s caseload 
during the year also reached a new 
high of 131 cases, which includes 
new complaints and the carryover 
of cases from 1990-91. 


In reading Table 1, please note that 
one file is opened for each letter of 
complaint, but that multiple allega- 
tions about a single matter are con- 
solidated in a single file. Seven of 
the files opened in 1991-92 had 
more than one letter of complaint, 
including one file which elicited 
more than 200 letters of complaint. 


The Council does not challenge 
complainants to show that it has 
jurisdiction before opening a file. 
The only requirements are that 
there be a signed allegation in 
writing and that one or more 
federally appointed judges can be 
clearly identified. 


The number of files opened in 
1991-92 was on the rise, but so was 
the number of files closed. In the 
fiscal year which is the subject of 
this report, 117 cases were closed, 
compared to 82 in 1990-91. In 
addition, the number of complaint 


files carried over to the new year 
dropped to 14 from 16 in the 
previous year. 


Files Closed by the Chairman 
of the Judicial Conduct 
Committee 


As in past years, the Chairman of 
the Judicial Conduct Committee 
was able to close most files in 1991- 
92 on his own authority. That is 
because many individuals who 
write to the Council in effect are 
requesting that the Council act 

as an appeal body and change a 
judge’s decision, or order a new 
trial, or provide compensation to 
the individual because of the 
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judge’s “incorrect” decision. 


Accordingly, as can be seen in 
Table 2, the Chairman of the Com- 
mittee closed 72 files (or 62 per 
cent of the files closed during the 
year) without having to request 


Table 1 Complaint Files 


Opened Open as Total Closed Carried 
year caseload into the 
began new year 

1987-88 47 12 Bo 52 4 
1988-89 71 7 78 70 8 
1989-90 83 8 Ob 72 14** 
1990-91 85 13 98 82 16 
1991-92 TS 16 181 LI 14 


* Two cases were closed when the judges resigned from office. 


**One file was inadvertently counted twice in 1989-90, and the actual 
number of cases carried into 1990-91 was 13. 


10 
19 0 MN 


comments from the judge and his 
or her chief justice. However, the 
judge was sent a copy of the com- 
plaint and the Council's reply so 
that he or she could know how 
their actions had been perceived 
by litigants and others. 


Another 40 files (or 34 per cent) 
were closed by the Chairman after 
he had received comments from 
the judge and his or her chief 
justice. 


The types of issues raised in the 
complaints are discussed later in 
this chapter. 


Cases Dealt with by the 
Committee 


As Table 2 indicates, three cases 
were closed by the eleven member 
Judicial Conduct Committee in 
1991-92. No complaints were 
referred to the full thirty-five mem- 
ber Council and two cases were 
discontinued as the judges 
involved resigned from office. 


In two of the three cases closed by 
the Committee, the Committee 
engaged independent counsel to 
assist the Committee in deter- 
mining the circumstances. Also, in 
two of the three cases closed by the 
Committee, the complainant and 
the judge were advised that the 
Committee disapproved of the 
conduct that led to the complaint. 
Because allegations in two of the 
cases had received wide public 
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esses 
Table 2 Complaints Closed / Discontinued in 1991-92 


Complaints closed Complaints closed 


Complaints by the Judicial by the 
discontinued Conduct Chairman of 
Committee the Committee 
After response a 3 40 
from the judge 
Without response 1 0 72 
from the judge 
Total 2 3 112 


attention, the Committee took the 
exceptional step of announcing its 
decisions in public statements. 


Summaries of these three cases 
follow: 


+ Alleged Conflict of Interest: 


The complaint was that a judge 
had presided over cases in the 
early 1980s concerning two banks 
which had written off a portion of 
debts the judge owed to them. It 
was filed by a provincial attorney 
general who asked for a review of 
the judge’s conduct, but who did 
not invoke the provision of the 
Judges Act which requires a formal 
inquiry as to whether there are 
grounds for removal. 


During a lengthy political career, 
the judge built up significant debts 
which he expected to repay when 
he resumed his career as a private 
practice lawyer. However, when 
he was appointed to the bench 
after his retirement from politics, 
his income was not sufficient to 
allow him to pay off the debts. 
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As a result, he made arrangements 
with the banks to repay what he 
could and the financial institutions 
wrote off the balance. 


In June, 1991, the Committee 
found that there was no miscon- 
duct in the way the judge arranged 
to settle his debts. The amounts 
paid were similar to what the banks 
might have expected to obtain had 
they sued and arrangements 
between the judge and the banks 
were standard in banking circles. 


There was no indication that the 
banks expected favours from the 
judge in return. Nor could any 
wrongdoing be attributed to the 
judge for sitting on a handful of 
uncontested matters involving one 
of the banks with which the judge 
had financial dealings. 
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In order to avoid any perception of 
bias, the Committee said it would 
have been preferable had the judge 
not sat on two contested cases 
involving the other bank. But in 
both cases, his judgments were 
unexceptionable. 


Because the allegations received 
wide public attention, the Com- 
mittee issued a news release to 

announce its decision not to rec- 
ommend a formal investigation. 


e Alleged Unprofessional 
Behaviour: 


A judge’s actions involving the 
unauthorized removal of antique 
doorknobs from one courthouse 
for installation in his own office in 
another courthouse was the subject 
of a complaint by four university 
law professors in November, 1991. 
An anonymous letter of complaint 
was also received by the Council 
during the same month. 


An independent counsel engaged 
by the Committee determined that 
the judge, who had an interest in 
court heritage, removed the door- 
knobs against the express wishes 
of the senior judge at the older 
courthouse. Contrary to rumours, 
investigation showed the door- 
knobs were not taken surrepti- 
tiously. In fact, they were removed 
in the sight of at least one court- 
house official and were returned 
by the judge without resistance 
when it was learned his actions 
had angered the senior judge. 


While the fact-finding process was 
underway, the judge acknowledged 
that his conduct had been thought- 
less and stupid and provincial 
authorities decided that there were 
no grounds to prosecute under the 
Criminal Code or heritage legisla- 
tion. The independent counsel’s 
report referred to the judge’s 
behaviour as “a foolish act by 
someone who should have known 
better”, but said its adverse impact 
upon public confidence was 
diminished by the isolated nature 
of the incident, prompt restoration 
of the doorknobs, frank acknowl- 
edgement by the judge that he was 
wrong and his sincere remorse. It 
said the judge’s behaviour was not 
grounds for removal from office. 


The issue before the Judicial Con- 
duct Committee was whether the 
conduct of the judge might warrant 
his removal from office, such that 
the Committee should recommend 
a formal investigation by the Coun- 
cil under the Judges Act. 


In line with the test for removal 
developed by the Inquiry Commit- 
tee in the Donald Marshall Jr. Ref- 
erence from the Attorney General 
for Nova Scotia, the Committee 
concluded in February, 1992, that 
“the conduct in question is not 

so manifestly and profoundly 
destructive of the impartiality, 
integrity and independence of the 
judicial role that public confidence 
would require the removal” of the 
judge from office. 
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It therefore did not recommend a 
formal investigation. 


The Committee advised the 
complainants and the judge that it 
viewed the conduct in question as 
thoughtless, and “a stupid thing to 
do”. The Committee also issued a 
press release because of public 
interest in the incident. 


+ Alleged Improper Relations 
with a Client’s Spouse: 


The complaint file was opened 
when the chief justice of the court 
concerned advised the Council of 
allegations that a judge, in his pre- 
vious career as a lawyer, had 
carried on a clandestine affair with 
the spouse of a client. The chief 
justice corresponded with the 
Council on the basis of a complaint 
to a law society about the judge’s 
conduct just prior to his judicial 
appointment. 


However, little more can be said 
about the complaint because key 
facts in the matter were provided 
in confidence by the law society. 


The Committee engaged the 
services of an independent counsel 
who concluded that there “appears 
to be no evidence of sexual impro- 
priety” in the judge’s relations 
with the client’s spouse. The Com- 
mittee decided that no further 
steps were warranted. 


Jurisdiction Lost 


In 1991-92, the Council lost juris- 
diction in two complaint cases. In 
one instance, the judge left office 
during the Judicial Conduct Com- 
mittee’s investigation; in the other, 
the matter was before the courts 
and the judge resigned, again 
causing the Council to lose 
jurisdiction. 


Because the Council’s power under 
the Judges Act is limited to recom- 
mending for or against a judge’s 
removal, the Council has no 
mandate to consider complaints 
against judges who have left office. 
Accordingly the files were closed 
as discontinued. Summaries of 
these two cases follow: 


° Alleged Racism and Other 
Allegations: 


The Attorney General of the 
province asked for a review by the 
Council after a Crown prosecutor 
and a court official made a series of 
allegations against a judge. The 
allegations were: 


¢ a comment that Indians lie 
all the time; 


+ that the judge was sexist and 
was disposed to take allega- 
tions of sexual offences 
against women lightly; 
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¢ flagrant lack of diligence, 
including repeated failure to 
read documentation prior to 
hearings; and 


+ out-of-court comments indi- 
cating the judge had pre- 
judged certain cases. 


The judge responded that his 
remarks about Indians had been 
misunderstood. Many Indians live 
in the region where the judge 
presided, but he categorically 
denied saying “Indians lie all the 
time.” He said the conversation 
took place in general terms. 


He said he had discussed with the 
Crown prosecutor, outside court, 
the question of witnesses whose 
testimony did not correspond with 
statements they made before the 
trial. This had occurred repeatedly 
in his court, he said, and he thought 
the prosecutor needed encourage- 
ment to take it in stride. 


The Committee engaged an 
independent counsel; but by the 
time his report was completed, it 
was known that the judge would 
retire from the bench for health 
reasons before a formal investiga- 
tion could be launched, if the 
need for such an investigation 
was found. 
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¢ Summary Conviction Offence: 


The complaint originated when 
a cabinet minister referred 
correspondence to the Council 
from a Deputy Attorney General 
concerning an incident which 
eventually led to a judge being 
charged with a summary 
conviction offence. 


Since the subject matter of the 
complaint was before the courts, 
consideration of the complaint was 
postponed. The Council lost juris- 
diction to deal with the matter 
when the resignation of the judge 
in question was accepted by the 
Governor in Council. 


Issues Raised by Complaints 


Every year a variety of issues are 
raised by complaints which merit 
consideration by judges and all of 
those involved in our legal system. 
In 1991-92, as in past years, a hand- 
ful of issues dominated the com- 
plaints received by the Council. 


1. Custody/Maintenance: In 
1991-92, family law matters 
were again the largest 
single source of complaints, 
accounting for 29 per cent 
of all cases, a one per cent 
increase over 1990-91, but 
down two per cent from 
1989-90. 
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When family matters are the 
source of dispute, feelings 
quite naturally run high 
over issues involving 
children, financial and prop- 
erty assets. It is not unusual 
to see disappointed litigants 
at odds or suspicious of the 
outcome of their case. One 
complainant requested that 
“severe action” be taken 
against a judge who had 
appointed a social service 
agency as guardian of the 
complainant's baby. He was 
informed that the matter 
was for an appellate court, 
not the Council, to review. 


. Attitudinal Bias: Complaints 
of bias, some related to sex- 
ism, were again a key source 
of complaints against judges 
in 1991-92. One complainant 
wrote about sexist remarks 
allegedly made by a judge at 
a roast at a legal gathering. 
The Chairman agreed the 
judge’s comments were 
unfortunate, but he did not 
feel a broader inquiry was 
required. The Council 
expressed its disapproval to 
the judge and the Chairman 
noted that the judge “recog- 
nizes and regrets that there 
has been an indiscretion on 
his part.” 


In a complaint related to 

a sexual assault case, a num- 
ber of individuals and orga- 
nizations sought the removal 
of a judge, mandatory edu- 
cation for all judges on the 
subject of violence against 
women, some form of disci- 
pline for the judge or the 
appeal of his decision in the 
case. The complainants 
were upset over widely 
publicized remarks in a 
written judgment that “at 
times no may mean maybe, 
or wait awhile.” 


The Chairman explained 
that if the Crown believed 
the decision was wrong, it 
was up to the Crown to file 
an appeal. And because 
the complainants were con- 
cerned the judge “may be 
sending inappropriate sig- 
nals about the issue of sexual 
assault,” the Chairman said 
he found the judge’s words 
gratuitous and regrettable. 
However, he said removal 
of the judge from office for 
such remarks would be an 
indication the concept of an 
independent judiciary was 
“fragile.” 
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In another complaint, it was 
alleged that a judge’s 
decision equated dedication 
to the Palestinian cause with 
subversion and sought 
prompt disciplinary action. 
The judge involved was 
asked for comments and a 
copy of his reply was pro- 
vided to the complainant. 
The Chairman read the deci- 
sion, but found no basis for 
the complainant’s conclusion 
that the judge “equates ded- 
ication to the Palestinian 
cause with subversion.” 


. Unfortunate or Insensitive 


Use of Language: While 
presiding over a motion for 
interim custody and interim 
support, a judge was 
accused of making “biased, 
opinionated remarks” about 
a complainant’s morals and 
personal conduct regarding 
a marriage breakdown. 
There was no transcript of 
the proceedings, but the 
judge apologized for certain 
remarks and stated thathe 
“broke under the pressures 
of the day and...employed 
the wrong phraseology.” 
The Chairman said the 
remarks were “unnecessary 
and unfortunate”, but did 
not constitute grounds for 
further consideration by the 
Council. 


Another complainant 
alleged that a judge’s 
derogatory remarks during 
the course of a family law 
hearing were so serious, 
prejudicial and vicious that 
they warranted the judge’s 
removal from office. The 
Chairman advised the com- 
plainant that he felt the com- 
ments were “highly unusual 
and unwise”, but because of 
the exceptional nature of the 
matter, no further action by 
the Council was warranted. 


. Impartiality/Conflict of 
Interest: Judges are 
sometimes accused by 
complainants of being too 
closely aligned with certain 
parties to make a fair 
decision. The president of a 
national women’s group 
wanted a judge removed 
from office because she said 
the justice displayed 
feminist leanings during a 
public speech. The Chair- 
man found no basis for a 
formal investigation and 
said he was of the view that 
the judge’s “informative and 
thoughtful historical analy- 
sis will be of interest to all 
those who care to consider 
the important issues which 
she chose to address.” 
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In another case, a very 
dissatisfied litigant in a sup- 
port dispute alleged that a 
judge could not be impartial 
because he was a client 

with the company which 
employed the complainant. 
He alleged that he was the 
victim of a “grave injustice” 
because the judge “blatantly 
overlooked, disregarded 
and completely ignored” 
certain evidence. He was 
informed that if the judge 
erred, an appellate court 
would be required to correct 
the error and that if the 
judge had been in conflict of 
interest, it would have been 
appropriate for the com- 
plainant to raise his concerns 
at the time of the hearing. 


. Judicial Process: Judges 


may be accused of conduct- 
ing an “unfair “ trial when 
the results do not satisfy a 
litigant or other affected par- 
ties. One complainant in a 
family matter was upset 
with her ex-husband’s sup- 
port and access to their eight 
children. She asked that the 
judge be replaced for a 
hearing scheduled for a few 
days later. The Chairman 
replied that he had no 
power to deal with her 
request and that if she was 
unhappy with whatever 
decision the judge made, 
she could file an appeal. 
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The mother of a teenaged 
sexual assault victim alleged 
that the presiding judge 
“acted in an unprofessional, 
insensitive and inappropri- 
ate manner” by permitting 
50 Grade 12 students, many 
of whom would be at univer- 
sity with the victim in the 
fall, to be present when 

the daughter testified. 

The judge was asked for 
comments and expressed 
sympathy for the victim and 
her family, but the Chairman 
found no basis for the 
allegation of insensitivity. 


A journalist’s open letter to 
the Council, calling for the 
removal of a judge who was 
involved in the handling of 
an aggravated sexual assault 
case, elicited about 50 com- 
plaints. The key concern 
was that a judge, writing for 
the majority, lowered the 
sentence to five years from 
nine years for a man who 
plead guilty to assaulting 

a seven-year-old girl. All 
complainants were sent a 
copy of the decision pending 
the decision of the Supreme 
Court of Canada on the 
application for leave to 
appeal filed by the Crown. 
After the leave application 
was denied, all complainants 
were sent a second letter 
indicating that the Judges Act 
does not give the Counci! a 
mandate to review judicial 
decisions. 
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he Canadian Judicial Council, 

composed as it is of chief jus- 

tices from all parts of Canada, 
is a unique forum for the exchange 
of ideas and for building consensus 
on matters affecting the adminis- 
tration of justice. 


A number of committees are 
involved in this aspect of the 
Council’s work. They are: the 
Administration of Justice Commit- 
tee, often the first stop for requests 
for the Council’s view on an issue; 
the Executive Committee; the Trial 
Courts Committee; the Appeal 
Courts Committee and the Judicial 
Independence Committee. The 
membership of these committees 
is found in Appendix B. 


This chapter highlights some 
issues considered by the Council 
and its Committees in 1991-92. 


Delays Project 


hrough the Appeal Courts 

and Trial Courts Committees, 

the entire membership of the 
Council was involved in the Delays 
Project, which was initiated in 
August, 1991, by Council Chairman 
Chief Justice Antonio Lamer. 


The Council’s goal was to address 
a problem which has plagued 
Canada’s justice system in some 
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areas of the country for many years 


namely, the amount of time it takes 


a Canadian citizen to have his or 
her day in court. 


The Committees’ work was divided 
into three stages: information gath- 
ering which involved question- 
naires sent to the chief justice of 
every trial and appeal court in 
Canada; analysis, to examine the 
information and draft preliminary 
reports pinpointing the delays 

and possible solutions; and action, 
which would include giving 
support and assistance to Chief 
Justices to combat delay. 


Phases one and two turned up 
some interesting discoveries. The 
Committees found there is no 
standard for gathering relevant 
statistics. Some jurisdictions had 
excellent statistics, others based 
their numbers on estimates and 
some had no statistics at all. They 
also found some delays which 
were clearly unacceptable. For 
example, the Appeal Courts Com- 
mittee found the most serious 
delay in appeal courts in the 
provinces of Ontario and Quebec 
where the average delay between 
the commencement of the appeal 
and a hearing in civil cases is more 
than 30 months. In the U.S., the 
Committee noted, the standard is 
280 days. 
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The draft Committee reports were 
considered by the Council at its 
March, 1992 meeting. The Trial 
Courts Committee report contained 
three recommendations: adoption 
of a uniform methodology of data 
collection and presentation in con- 
sultation and co-operation with 
federal and provincial Attorneys 
General; serious consideration for 
adoption and implementation of a 
Court Delay Reduction Program 
tailored to each court’s needs and 
resources; and adoption and 
implementation of time standards 
which set out average times for 
legal processes to help identify 
and remedy delay. 


The Appeal Courts Committee also 
suggested time standards be devel- 
oped for the progress and comple- 
tion of appeals and said a statement 
on the basic statistical information 
kept by appeal courts should be 
developed. It also called for a more 
active role for Courts of Appeal for 
supervising and controlling appeals 
from commencement to final 
disposition and suggested a range 
of solutions divided into three 
main areas: procedural; adminis- 
trative; substantive and structural. 


Work was continuing at the end 
of the 1991-92 fiscal year. 
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Unified Trial Courts 


he Council engaged Professor 

Carl Baar of Brock University 

to conduct a study of the unifi- 
cation of trial courts, a current 
issue for the judiciary and many 
other organizations, including the 
Canadian Bar Association. It was 
also a matter of study by the Law 
Reform Commission of Canada. 


The report, One Trial Court: Possibil- 
ities and Limitations, was completed 
in 1991 as the Council’s contribu- 
tion to the policy debate on unifica- 
tion. It makes no recommendations 
but its in-depth empirical research 
offers a detailed review of unifica- 
tion in Canada, the United States 
and several other countries. It 
points out that there has been 
more court reform in Canada in 
the past 25 years than in the pre- 
vious century. 


It examines unified court systems 
in Illinois, South Dakota and Min- 
nesota and takes a broader look at 
the entire U.S. experience. It also 
examines the result of merger of 
superior and county courts in 
Alberta, New Brunswick and Man- 
itoba. Professor Baar says the 
three Canadian provinces demon- 
strated gains in flexibility in their 
superior courts following merger 
but, less flexibility in the linkages 
between divisions of the superior 
court in the two provinces (Mani- 
toba and New Brunswick) which 


have unified family courts. These 
findings suggest the need to 
integrate more effectively the 
judges in the two Queen’s Bench 
divisions. 


Professor Baar says one of the 
greatest challenges unified trial 
courts pose for the judiciary is 
their sheer size. New Brunswick’s 
superior court would grow to 

47 judges, a unified trial court in 
Alberta would have about 

180 judges and in Ontario well 
over 400. “We have not devoted 
the necessary attention to how 
these courts would be adminis- 
tered,” he notes, warning that 
courts that are unified “could wind 
up being administered in a formal, 
hierarchical, divide-and-conquer 
style that would undermine the 
purposes that led reformers to seek 
unification in the first place.” 


Discussion of the unified criminal 
court in light of American unifica- 
tion models and Canadian changes 
in court structures suggests that a 
one-level court is not the only 
option for change, says Professor 
Baar. He presents three options 
from among various alternatives: 


¢ a one-level trial court as 
has been established in Min- 
nesota and which is under 
active consideration in New 
Brunswick; 


¢ a unified trial court with 
two levels of judges, as in 
Illinois and South Dakota; 
and 
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+ two separate but increasingly 
integrated trial courts, the 
beginnings of which were 
underway in Manitoba. 


In transmitting a copy of the report 
to the Minister of Justice the Coun- 
cil indicated that before abandoning 
the present court structures, policy 
makers must be satisfied that unifi- 
cation would accomplish the goals 
that are envisaged. The Council, 
accepting the conclusions of the 
Administration of Justice Commit- 
tee, was of the view that there was 
no evidence that the problems of 
Canada’s judicial system are the 
consequences of maintaining the 
present court structure, or that 
such problems would be cured by 
unification, and that the institution 
of superior courts should be 
preserved. 


The Council’s view was that the 
unification question is but one part 
of a larger issue of court reform. It 
is necessary to identify what prob- 
lems now exist in the judicial sys- 
tem and to determine how they 
may best be overcome. 


Criminal Code 
Amendments 


reation of a new General 

Part of the Criminal Code 

“containing rules of general 
application on definitions, liability, 
defences, criminal involvement 
and jurisdiction,” was among 
major amendments to the Code 
proposed by the Law Reform 
Commission of Canada in Report 
31: Recodifying Criminal Law. 


Justice Minister Kim Campbell 
invited the Council to comment on 
the Commission’s report which 
dealt specifically with the General 
Part of the Code. 


In responding to the Minister, the 
Council said: 


+ the Commission’s attempt to 
modernize phraseology was 
appropriate, but the Council 
was concerned that elimina- 
tion of many well-established 
legal terms might have the 
effect of losing the benefit of 
jurisprudence that has clari- 
fied some very fundamental 
principles; 
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e many of the new terms pro- 
posed by the Law Reform 
Commission might result in 
a lengthy period of judicial 
examination and interpreta- 
tion which, when combined 
with the extensive volume 
of Charter of Rights litigation, 
could complicate the admin- 
istration of justice for many 
years; 


¢ some of the language in the 
Commission’s report lacked 
legal precision and as a 
result, it could take time for 
trial judges to receive the 
type of direction on the new 
terminology that they have 
become accustomed to rely 
upon. 


Media Relations 


udges are anxious that news 

reports of trials and appeals — 

the main information conduit 
between the courts and the public 
— be accurate to help citizens 
understand how the judicial 
system works. But they are often 
reluctant to deal directly with the 
media because of concern that it 
might put their independence at 
risk. 


During 1989, the Council published 
a statement on media relations 
developed by the Administration 
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of Justice Committee to ensure 
steps were taken by individual 
courts to help the news media pro- 
vide accurate, balanced and com- 
plete coverage of court proceedings 
and the disposition of cases. 


At the heart of the statement is the 
view that officers of the courts, 
judges, administrators and 
lawyers have a responsibility to 
help the media provide accurate, 
balanced and complete reports of 
the hearing and disposition of cases. 


In September, 1991, the issue of 
relations with the media again 
resurfaced when the question of 
trial courts being provided with a 
media spokesperson was discussed 
at the Council’s Annual Meeting in 
Whitehorse. The issue was raised 
in the report of the Trial Courts 
Committee and members of the 
Council decided a resolution 
should not be restricted to trial 
courts. A motion was passed stat- 
ing that all courts that so wish 
should be provided with a media 
spokesperson to provide accurate 
information to the media concern- 
ing court matters and other 
matters affecting the courts. 


At the time of the discussion, only 
courts in Nova Scotia and Manitoba, 
and the Supreme Court of Canada 
had media spokespersons. 


RAP ORT 


Judicial Independence 


s a cornerstone of Canada’s 
A legal system, judicial inde- 

pendence is universally 
acknowledged as a fundamental 
value. However, the principle has 
no explicit protection in the written 
Constitution, although it is implicit 
in certain specific constitutional 
provisions, including the require- 
ment that Parliament, not the 
government, fix the salaries of 
federally appointed judges. 


The Council, as sponsor of 

the landmark study of judicial 
administration of the courts 
carried out by the Honourable 
Jules Deschénes, then Chief Justice 
of the Quebec Superior Court, has 
been one of many groups to suggest 
that the principle of judicial inde- 
pendence be entrenched in the 
Constitution to protect it from dero- 
gation by ordinary statute. 


Despite the force of Chief Justice 
Deschénes’ recommendations, 
there has been no move by govern- 
ments to entrench the concept of 
judicial independence in the Con- 
stitution. Furthermore, there are 
many in the judiciary who feel that 
the subtle and pervasive influences 
which government brings to bear 
upon the judiciary are more pro- 
nounced than when Chief Justice 
Deschénes conducted his study, 
Maitres chez eux (Masters in Their 
Own House) in 1981. 
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In March, 1992, the Judicial 
Independence Committee received 
a draft report by Chief Justice 
Allan McEachern which examined 
parts of the Deschénes report and 
like that report, recommended 
judicial power be established in 
the Constitution. Failing that, the 
McEachern report suggested all 
governments should be encouraged 
to ensure operational indepen- 
dence of the courts by legislation, 
order-in-council or other adminis- 
trative direction. Council members 
were encouraged to discuss the 
contents of the report with their 
respective Attorneys General. 
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inancial security for judges, 

in the form of a salary while 

on the bench and retirement 
income afterwards, is at the root 
of judicial independence. Judges 
must be beyond all suspicion of 
temptation to use their office for 
personal gain. It is one of the 
guarantees Canadians have that 
their courts are impartial. 


Judicial remuneration is also vital 
because lawyers who are recruited 
for the bench frequently accept a 
drop in earnings when they become 
judges. Their appointments often 
hinge on other considerations, 
such as the opportunity to serve 
the public and to influence juris- 
prudence more directly. Never- 
theless, salary is a factor. 


The Judges Act requires the Minis- 
ter of Justice of Canada every third 
year to appoint a commission (the 
“Triennial Commission”) consisting 
of between three and five commis- 
sioners “to inquire into the 
adequacy” of judges’ salaries and 
benefits and within six months, 
submit a report to the Minister 
containing their recommendations. 
The Minister must then table the 
report in Parliament. 


Cyc ANNUAL 


As reported in a previous annual 
report, in March, 1990, the 1989 
Commission on Judges’ Salaries 
and Benefits, the “Courtois 
Commission”, reported to the 
Justice Minister. The report 
contained fourteen recommen- 
dations including: 


e “That the Minister of the 
day promptly inform Parlia- 
ment, following the tabling 
of the reports of this and 
subsequent triennial 
commissions, as to what 
action the Government pro- 
poses to take with regard to 
their individual 
recommendations or, if nec- 
essary indicate promptly the 
Government's disagreement 
with any such recommenda- 
tions. 


e That whenever legislation 
to implement triennial com- 
mission recommendations is 
introduced in Parliament, 
the Government should 
proceed to ensure its quick 
passage.” 
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¢ That judicial salaries 


be restored to “1975 equiva- 
lence”. This would mean 
increasing judicial salaries to 
allow for inflation since 
1975, with a cap of 6% and 
5% in 1983 and 1984, respec- 
tively, to reflect the limit on 
salary adjustments for all 
public servants during those 
two years under the Public 
Sector Compensation Act]. 


“That judicial contributions 
toward the cost of annuities, 
survivors’ benefits and the 
indexing of annuities be 
eliminated. 


That the surviving spouse of 
a judge who dies in office be 
entitled to an annuity equal 
to 40% (instead of one-third) 
of the judge’s salary at the 
time of death. 


That the surviving spouse 

of a retired judge who dies 
while in receipt of an annu- 
ity, be entitled to an annuity 
equal to 60% (instead of one- 
half) of the amount of the 
retired judge’s annuity at 
the time of death.” 


However, after examining the 
Courtois Commission’s recommen- 
dations, Parliament’s Standing 
Committee on Justice and the 
Solicitor General in its report of 
November 1990, rejected the Com- 
mission’s major recommendations 
including the recommendation 
dealing with judicial salaries, 
thereby injecting a political dimen- 
sion into the process of judicial 
salary and benefits review. 


No action was taken by the 
Government concerning the Cour- 
tois Commission report until 
December, 1991, when Bill C-50 
was introduced in the House of 
Commons. Among its major pro- 
visions, it proposed elimination of 
the salary differential between 
county and superior court judges, 
an increase in survivors’ annuities 
and improvements in conference 
and representational allowances. 


However, in line with the recom- 
mendations of the Standing Com- 
mittee, the Bill did not reflect two 
key recommendations made in the 
Courtois Report. It did not call 

for restoration of judges’ salaries 
to 1975 equivalence, nor did it 
include elimination of judges’ con- 
tributions toward their annuities. 


At the end of the 1991-92 year 
under review, Bill C-50 had not 
passed, having been stalled in the 
Commons at first reading stage. 


The failure to enact the Com- 
mission’s recommendations is 
disappointing in itself, but the 
broader implications of this failure 
places the integrity of the process 
in question. 
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The Council recognizes the need 
for restraints on public spending, 
but remains of the view that 
recommendations contained in the 
Courtois Report with respect to 
salaries and benefits, including 
annuities, should be implemented. 
The acknowledged purpose of the 
triennial commission review 
process is to reduce the element of 
political process in the determina- 
tion and adjustment of judicial 
compensation and to reinforce the 
principal of judicial independence 
by obtaining the recommendations 
of persons with experience follow- 
ing a full and independent review. 


The triennial commission process 
was adopted by Parliament in the 
public interest. Failure to adopt 
the recommendations of the trien- 
nial commissions risks making this 
independent review process inef- 
fective and effectively thwarts the 
evident intention of Parliament. 
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A. Members of the 
Canadian Judicial 
Council, 1991-92* 


The Right Honourable Antonio 
Lamer, PC. 

Chief Justice of Canada 
Chairman 


The Honourable Allan McEachern 
Chief Justice of British Columbia 
First Vice-Chairman 


The Honourable Guy A. Richard 
Chief Justice of the Court of 
Queen’s Bench of New Brunswick 
Second Vice-Chairman 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Claude Bisson 
Chief Justice of Quebec 


The Honourable 

Frank W. Callaghan 
Chief Justice of the 
Ontario Court of Justice 


Notes: 


The Honourable 

David H. Campbell 
Associate Chief Justice of the 
Supreme Court of British 
Columbia 


The Honourable 

Norman H. Carruthers 

Chief Justice of Prince Edward 
Island 


The Honourable 

Donald H. Christie 

Associate Chief Judge of the Tax 
Court of Canada 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 


The Honourable Pierre Coté 
Senior Associate 

Chief Justice of the Superior Court 
of Quebec 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court of 
Canada 


The Honourable 

Mark M. de Weerdt** 

Justice of the Supreme Court of 
the Northwest Territories 

(to June 1991) 


The Honourable Charles Dubin 
Chief Justice of Ontario 


The Honourable William A. Esson 
Chief Justice of the Supreme Court 
of British Columbia 


The Honourable 
Catherine A. Fraser 
Chief Justice of Alberta 
(from March 1992) 


The Honourable 

Constance R. Glube 

Chief Justice of the Supreme Court 
of Nova Scotia, Trial Division 


The Honourable Alan B. Gold 
Chief Justice of the Superior Court 
of Quebec 


The Honourable 
Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable 

Alvin C. Hamilton 

Associate Chief Justice, Family 
Division, of the Court of Queen’s 
Bench for Manitoba 


* Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order for easy reference. 
** The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on the Council every two years. 
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The Honourable Benjamin Hewak 
Chief Justice of the Court of 
Queen's Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division 
of the Supreme Court of 
Newfoundland 


The Honourable Julius A. Isaac 
Chief Justice of the Federal Court 
of Canada 

(from December 1991) 


The Honourable James A. Jerome 
Associate Chief Justice of the 
Federal Court of Canada 


The Honourable James H. Laycraft 
Chief Justice of Alberta 
(to December 1991) 


The Honourable 

Kenneth MacDonald 

Chief Justice of the Trial Division 
Supreme Court of Prince Edward 
Island 


The Honourable 

Donald K. MacPherson 

Chief Justice of the Court of 
Queen's Bench for Saskatchewan 


The Honourable 

Harry C.B. Maddison** 

Justice of the Supreme Court of 
the Yukon Territory 

(from June 1991) 


The Honourable Roy McMurtry 
Associate Chief Justice of the 
Ontario Court of Justice 


The Honourable Tevie H. Miller 
Associate Chief Justice of the Court 
of Queen’s Bench of Alberta 


The Honourable 

W. Kenneth Moore 

Chief Justice of the Court of 
Queen’s Bench of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court 
of Queen’s Bench for Manitoba 


The Honourable 

Ian H.M. Palmeter 

Chief County Court Judge of Nova 
Scotia 


The Honourable 

Lawrence A. Poitras 
Associate Chief Justice of the 
Superior Court of Quebec 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable Stuart G. Stratton 
Chief Justice of New Brunswick 
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B. Committee Members 


Executive Committee 


Chief Justice Antonio Lamer 
Chairman 
Chief Justice Claude Bisson 
Chief Justice 
Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Charles L. Dubin 
Chief Justice T. Alex Hickman 
Chief Justice Allan McEachern 
Associate Chief Justice 
Tevie H. Miller 
Associate Chief Justice 
Lawrence A. Poitras 
Chief Justice Guy A. Richard 
Chief Justice Richard J. Scott 


Administration of Justice 
Committee 


Chief Justice Noel H.A. Goodridge 


Chairman 


Associate Chief Justice Pierre Coté 


Chief Justice William A. Esson 


Chief Justice Constance R. Glube 


Associate Chief Justice 
Alvin C. Hamilton 
Chief Justice 
Donald K. MacPherson 
Associate Chief Justice 
Tevie H. Miller 
Associate Chief Justice 
John W. Morden 
Chief Judge Jan H.M. Palmeter 


Notes: 


Finance Committee 


Chief Justice Lorne O. Clarke 

Chairman 

Associate Chief Justice 
David H. Campbell 


Chief Justice Noel H.A. Goodridge 


Chief Justice 

Donald K. MacPherson 
Associate Chief Justice 

John W. Morden 
Chief Justice Richard J. Scott 


Judges Computer Advisory 
Committee 


Mr. Justice K. Peter Richard 
Chairman 

Mr. Justice Marvin Catzman 
Mr. Justice Jean-Jacques Fleury 
Mr. Justice Irving Goldenberg 
Mr. Justice A. Derek Guthrie 
Chief Justice Allan McEachern 
Madam Justice Ellen I. Picard 
Mr. Justice Georges Savoie 


Advisors: 


Ms. Jean Chilibeck 
Mr. Martin Felsky 
Professor Robert Franson 


1. These lists show committee membership as at March 31, 1992. 


2. Committee membership is established at the Council's annual meetings, generally held in the autumn. 
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Judicial Benefits Committee 


Associate Chief Justice 
Lawrence A. Poitras 

Chairman 

Chief Justice Frank W. Callaghan 
Chief Judge J.-Claude Couture 
Chief Justice T. Alex Hickman 
Mr. Justice Harry C.B. Maddison 
Chief Justice Allan McEachern 
Chief Justice W. Kenneth Moore 


Judicial Conduct Committee 


Chief Justice Guy A. Richard 
Chairman 
Chief Justice Claude Bisson 
Chief Justice 

Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Charles L. Dubin 
Chief Justice T. Alex Hickman 
Chief Justice Antonio Lamer 
Chief Justice Allan McEachern 
Associate Chief Justice 

Tevie H. Miller 
Associate Chief Justice 

Lawrence A. Poitras 
Chief Justice Richard J. Scott 
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Judicial Education Committee 


Chief Justice Stuart G. Stratton 
Chairman 
Chief Justice Claude Bisson 
Associate Chief Justice 

David H. Campbell 
Associate Chief Judge 

Donald H. Christie 
Chief Justice Charles L. Dubin 
Chief Justice Benjamin Hewak 
Chief Justice Kenneth MacDonald 
Mr. Justice T. David Marshall 
(ex officio) 


Academic Consultant: 


Professor Stanley Sadinsky 


Judicial Independence Committee 


Chief Justice James H. Laycraft 
Chairman (to December 1991) 
Chief Justice Richard J. Scott 
Chairman (from January 1992) 
Chief Justice Edward D. Bayda 
Chief Justice 

Norman H. Carruthers 
Chief Justice Alan B. Gold 
Associate Chief Justice 

James A. Jerome 
Chief Justice Allan McEachern 
Associate Chief Justice 

Roy McMurtry 
Associate Chief Justice 

Jeffrey J. Oliphant 


Liaison Committee of the 
Canadian Judicial Council and 
the Canadian Judges Conference 


Chief Justice Benjamin Hewak 
Chairman 

Chief Justice Claude Bisson 
Mr. Justice David McWilliam 
Mr. Justice Edward Noble 


Nominating Committee 


Chief Justice W. Kenneth Moore 

Chairman 

Senior Associate Chief Justice 
Pierre Coté 

Chief Justice Kenneth MacDonald 


Study Leave Selection Committee 


Chief Justice W. Kenneth Moore 
Chairman 

Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 

Dean Hélène Dumont 

Dean Robert Sharpe 

Mr. Justice T. David Marshall 


Appeal Courts Committee 


Chief Justice Claude Bisson 
Chairman 
Chief Justice Edward D. Bayda 
Chief Justice 

Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Charles Dubin 
Chief Justice Catherine A. Fraser 
Chief Justice Noel H.A. Goodridge 
Chief Justice Julius A. Isaac 
Chief Justice Allan McEachern 
Associate Chief Justice 

John W. Morden 
Chief Justice Richard J. Scott 
Chief Justice Stuart G. Stratton 
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Trial Courts Committee 


Senior Associate Chief Justice 
Pierre Coté 
Chairman 
Chief Justice Frank W. Callaghan 
Associate Chief Justice 
David H. Campbell 
Associate Chief Judge 
Donald H. Christie 
Chief Judge J.-Claude Couture 
Chief Justice William Esson 
Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 
Associate Chief Justice 
Alvin C. Hamilton 
Chief Justice Benjamin Hewak 
Chief Justice T. Alex Hickman 
Associate Chief Justice 
James A. Jerome 
Chief Justice Kenneth MacDonald 
Chief Justice 
Donald K. MacPherson 
Mr. Justice Harry C.B. Maddison 
Associate Chief Justice 
Roy McMurtry 
Associate Chief Justice 
Tevie H. Miller 
Chief Justice W. Kenneth Moore 
Associate Chief Justice 
Jeffrey J. Oliphant 
Chief Judge Ian H.M. Palmeter 
Associate Chief Justice 
Lawrence A. Poitras 
Chief Justice Guy A. Richard 


C. Canadian Judicial Topic: Discussion Leaders 


Council Seminar 1991 Administrative Law Hon. Horace Krever 
: Court of Appeal of Ontario 


Ninety-two judges from 20 courts Hon. Pierre Viau 
across Canada were participants in Superior Court of Quebec 
the Canadian Judicial Council Appellate Court Practice RU eng pr 


Seminar, July 28 to August 1, 1991, 


Court of A l of b 
in Ste-Adèle, Québec. ppeal of Quebec 


| SEE SECTE Ms. Rosalie Abella 

Chair 
| Ontario Law Reform Commission 
Hon. Archie Campbell 


| Ontario Court of Justice 
| (General Division) 


Charter: Legal Rights Han. Moro Eh 
Court of Appeal of Quebec 


Hon. David Watt 
Ontario Court of Justice 
(General Division) 


Charter: Remedies & Section 1 Han Pile Bote 


Superior Court of Quebec 


Hon. Gordon Killeen 
Ontario Court of Justice 
(General Division) 


Professor Carol Rogerson 
Faculty of Law 
University of Toronto 


Criminal Trial Problems EU ten 


Court of Queen's Bench for 
Manitoba 


Hon. Roger Salhany 
Ontario Court of Justice 
(General Division) 


Hon. Josiah Wood 
Court of Appeal of British 
Columbia 


Droit de la famille (in French) Mr. Raymond David 


Psychologist, Montreal 


Hon. Roger Savoie 
Court of Queen’s Bench of 
New Brunswick 


Hon. Pierre Tessier 
Superior Court of Quebec 
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Evidence 


Family Law 


Gender Equality 


Judicial Conduct 


Sentencing 
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Hon. Louise Arbour 
Court of Appeal of Ontario 


Professor Ronald Delisle 
Faculty of Law 
Queen’s University 


Hon. Patrick LeSage 
Ontario Court of Justice 
(General Division) 


Hon. Patrick Gravely 
Ontario Court of Justice 
(General Division) 


Ms. Brenda Gutkin 

Forensic Behavioural Management 
Clinic 

Winnipeg 


Ms. Molly Newman 

Senior Court Counsellor 
Supreme Court of Newfoundland 
Unified Family Court 


Hon. Mary Noonan 
Supreme Court of Newfoundland 
Unified Family Court 


His Honour Bernard Grenier 
Court of Quebec 


Hon. Carol Huddart 
Supreme Court of British Columbia 


Hon. James Hugessen 
Federal Court of Canada 


Hon. Susan Lang 
Ontario Court of Justice 
(General Division) 


Hon. James H. Laycraft 
Chief Justice of Alberta 


Hon. Richard Scott 
Chief Justice of Manitoba 


Hon. Karen Weiler 
Ontario Court of Justice 
(General Division) 


Hon. Paul Chrumka 
Court of Queen’s Bench of Alberta 


Hon. Bernard Hurley 
Ontario Court of Justice 
(General Division) 


D. Human and Financial 
Resources, 1991-92 


The Council is served by an Execu- 
tive Director and two support staff 
located at the Council office in 
Ottawa. 


M 


1991-92 Expenditures of the Canadian Judicial Council 


Salaries and benefits 


$175,629 
Transportation and communications 38,100 
Professional and special services 155,629 
Rentals 22,800 
Purchase, repair and upkeep 2079 
Utilities, materials and supplies 19,086 
Construction and acquisition of machinery and equipment 7219 
Other 203 
Internal expenditures 11,998 
TOTAL $433,397 
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E. Canadian Judicial 
Council By-laws 


ARTICLE I 
Title 


1.01 These by-laws may be cited as the 
Canadian Judicial Council By-Laws. 


ARTICLE I 
Interpretation 


2.01 In these by-laws: 

(a) “Act” means the Judges Act, R.S.C. 
1985, c.J-1; 

(b) “Chairman” means the Chief Jus- 
tice of Canada; 

(c) “Council” means the Canadian 
Judicial Council established by the Act; 
(d) “Executive Committee” means the 
Executive Committee of the Council as 
provided for in these by-laws; 

(e) “Executive Secretary” means the 
Executive Secretary of the Council as 
provided for in these by-laws; 

(f) “First Vice-Chairman” means the 
Vice-Chairman who has been a mem- 
ber of the Council longer than the 
other Vice-Chairman; 

(g) “judge” means a judge to whom 
the Act applies; 

(h) “Second Vice-Chairman” means 
the Vice-Chairman who is not the 
First Vice-Chairman; 

(i) “Vice-Chairman” means a vice- 
chairman pursuant to these by-laws. 


ARTICLE III 
Meetings 


Annual meeting 


3.01 There shall be an annual meeting 
of the Council which shall be held in 
the month of September unless the 
Executive Committee directs 
otherwise. 


3.02 The Executive Committee shall 
fix the date and place of the annual 
meeting before August 1 but, if it fails 
to do so, the date and place shall be 
fixed by the Chairman. 


Mid-year meeting 


3.03 There shall be a mid-year 
meeting of the Council in Ottawa, in 
the month of April, unless the Execu- 
tive Committee directs otherwise. 


Special meetings 


3.04 Special meetings of the Council 
may also be called by the Chairman, 
by the Executive Committee, by the 
Council or at the written request of not 
less than ten members of the Council. 
The dates and places for all special 
meetings, unless fixed by the Council, 
shall be fixed by the Executive 
Committee, except a meeting called by 
the Chairman for which the Chairman 
shall fix the date and place. 


Notice of special meeting 


3.05 Notice of the time and place of 
any such special meeting shall be com- 
municated to every member of the 
Council in such manner as the Execu- 
tive Committee deems expedient hav- 
ing regard to the circumstances except 
a meeting called by the Chairman, 

for which notice shall be given ina 
manner deemed expedient by the 
Chairman. 


Notice of meeting 


3.06 The Executive Secretary shall 
give to each member of the Council at 
least 30 days notice of the time and 
place of any meeting of the Council. 


Quorum 


3.07 A majority of the members of the 
Council shall constitute a quorum. 


Adjournment 


3.08 Any meeting of the Council may 
be adjourned to such date and place as 
the Council may decide. 
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Presiding officer of Council 


3.09 The presiding officer at all meet- 
ings of the Council shall be: 

(a) the Chairman; 

(b) in the absence of the Chairman, 
the First Vice-Chairman; 

(c) in the absence of the Chairman and 
the First Vice-Chairman, the Second 
Vice-Chairman, or 

(d) in the absence of the Chairman 
and the Vice-Chairmen, the senior 
member of the Council present at such 
meeting. 


Attendance of non-member at 
Council meeting 


3.10 The Council may authorize any 
person who is not a member of the 
Council to attend, but not to vote, at 
a meeting of the Council. 


Voting 


3.11 Voting at meetings of the Council 
shall be by a show of hands unless a 
vote by secret ballot is requested by at 
least ten members. 


ARTICLE IV 
Officers 


The Chairman 


4.01 Except as provided in article 3.09, 
the Chairman shall preside at all meet- 
ings of the Council and of the 
Executive Committee. 


The Vice-Chairmen 


4.02 The Chairman may designate two 
members of the Council to be Vice- 
Chairmen of the Council, at least one 
of whom shall be an elected member 
of the Executive Committee. 


Term of Vice-Chairmen 


4.03 The Vice-Chairmen shall hold 
office at the pleasure of the Chairman. 


Duties of Vice-Chairmen 


4.04 The First Vice-Chairman or, in 
the absence of the First Vice-Chairman, 
the Second Vice-Chairman, shall act in 
the absence or disability of the Chair- 
man and perform such other functions 
and duties as the Council may 
determine. 


Chairman of the Executive 
Committee 


4.05 The Chairman may from time 

to time designate a Vice-Chairman to 
act as Chairman of the Executive Com- 
mittee, and the Vice-Chairman so 
designated shall thereupon have the 
authority and responsibility of the 
chairman of such committee subject to 
the right of the Chairman to resume 
the chairmanship at any time. 


Chairman of the Judicial 
Conduct Committee 


4.06 The Chairman shall designate 
one of the Vice-Chairmen to be 
chairman of the Judicial Conduct 
Committee, who shall hold office 
at the pleasure of the Chairman. 


Office of Council 


4.07 The office of the Council shall 
be in the National Capital Region. 


Executive Secretary of Council 


4.08 The Council shall appoint an 
Executive Secretary who is not a mem- 
ber of the Council, and may also 
employ other personnel as required 
for the full and proper discharge of its 
duties and responsibilities. 


Duties of Executive Secretary 


4.09 The Executive Secretary shall 
have charge of the office of the Coun- 
cil, shall be responsible for all matters 
generally ascribed to the position and 
shall perform all duties required by 
the Chairman, by the Council or by 
any of its Committees. 
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Acting Executive Secretary 


4.10 Where, for any reason, the 
Executive Secretary is unable to act 
an Acting Executive Secretary may 
be appointed by the Chairman. 
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ARTICLE V 
Executive Committee 


Composition of the Executive 
Committee 


5.01 There shall be an Executive Com- 
mittee of the Council consisting of the 
Chairman and nine members of the 
Council who shall be elected by the 
Council from among its members. 


Additional Member of 
Committee 


5.02 If the Chairman appoints as one 
of the Vice-Chairmen a person who is 
not elected to the Executive Commit- 
tee that Vice-Chairman shall be an 
additional member of the Executive 
Committee. 


Members 


5.03 Three members of the Executive 
Committee shall be elected at each 
annual meeting and shall hold office 
for three years. A member of the Exec- 
utive Committee whose term expires 
at an annual meeting shall not be eligi- 
ble for re-election until the following 
annual meeting. 


Vacancy 


5.04 When a member of the Executive 
Committee resigns therefrom or ceases 
to be a member of the Council, the 
Executive Committee may appoint 
another member of the Council as a 
replacement until the next annual 
meeting of the Council. 


5.05 When a member of the Executive 
Committee resigns therefrom or ceases 
to be a member of the Council, the 
Council at its next annual meeting 
shall elect one of its members as a 
replacement. 
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Duration of term 


5.06 À member of the Executive Com- 
mittee elected pursuant to article 5.05 
shall hold office until the expiry of the 
term of office of the person being 
replaced. 


Powers and duties of the 
Executive 


5.07 The Executive Committee is 
responsible for the supervision and 
management of the affairs of the 
Council. Without limiting the gener- 
ality of the foregoing, the Executive 
Committee shall have all the powers 
vested in the Council except for (i) the 
making of by-laws, (ii) the appoint- 
ment of members of the Executive 
Committee and standing committees 
other than as provided herein, and 
(iii) the powers of the Council referred 
to in Article VIII of these by-laws. 


Quorum 


5.08 A majority of the members of the 
Executive Committee shall constitute a 
quorum. 


Functioning of the Committee 


5.09 Meetings of the Executive Com- 
mittee shall be held at such intervals, 
in such manner, at such place and 
upon such notice as the Executive 
Committee may from time to time 
determine. 


Meetings 


5.10 The Chairman, a Vice-Chairman 
or any three members may, at any 
time, call a meeting of the Executive 
Committee. 
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Resolution 


5.11 A resolution consented to in writ- 
ing or by any electronic method, by all 
members of the Executive Committee, 
shall be as valid and effectual as if it 
had been passed at a meeting of the 
Executive Committee duly called and 
held. Such resolution may be in two 
or more counterparts which together 
shall be deemed to constitute one 
resolution in writing. Such resolution 
shall be filed with the minutes of the 
proceedings of the Executive Commit- 
tee and shall be effective on the date 
stated thereon or, if no date is 
specified, when filed. 


ARTICLE VI 
Standing and Ad-hoc Committees 


Standing Committees 


6.01 There shall be a Standing 
Committee of the Council on each 
of the following subjects: 

(a) judicial conduct, 

(b) judicial education, 

(c) judicial benefits, 

(d) judicial independence, 

(e) administration of justice, 
(f) finance, 

(g) appeal courts, and 

(h) trial courts. 


Membership 


6.02 Each standing committee, except 
the Standing Committees on Judicial 
Conduct, Appeal Courts and Trial 
Courts, shall have a minimum of five 
members who shall be elected at each 
annual meeting. The chairman of each 
such committee shall be elected annu- 
ally by the members of the Committee 
from among their own number. 


Exception for committee 
membership 


6.03 The members of the Standing 
Committees on Appeal Courts and 
Trial Courts shall respectively consist 
of the Council members who are mem- 
bers of such courts and the chairmen 
of such committees shall be the Chief 
Justices of the Appeal Court and the 
Trial Court of the province or territory 
in which the next annual meeting is to 
be held. 


Vacancy 


6.04 Any vacancy in a standing 
committee arising between annual 
meetings may be filled by the 
Executive Committee. 


Objects 


6.05 A standing committee is respon- 
sible for the achievement of its objects 
subject to the approval of the Finance 
Committee for the expenditure of pub- 
lic funds. 


6.06 Articles 5.08, 5.09 and 5.11 of 
these by-laws apply mutatis mutandis 
to any committee of the Council. 


Ad hoc Committees 


6.07 The Chairman, the Executive 
Committee or the Council may estab- 
lish and prescribe the powers and 
duties of ad hoc committees. Judges 
who are not Council members may be 
included in the membership as needed 
from time to time. 


Expenses 


6.08 Judges who attend a meeting of 

a standing or ad hoc committee of the 
Council duly called by its chairman, 
and for which approval to hold the 
meeting has been received from the 
Council Chairman, shall be reimbursed 
their expenses in so attending the 
meeting pursuant to section 41(1) of 
fer ice 
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ARTICLE VII 
Nominating Committee 


Election of Nominating 
Committee 


7.01 At every annual meeting the 
members of the Council shall elect a 
three-member Nominating Committee. 


Chairman 


7.02 The Nominating Committee shall 
appoint from amongst its members, a 
chairman who shall organize the work 
of the Committee and preside over its 
meetings. 


Duties of Committee 


7.03 The Nominating Committee shall 
nominate candidates for membership 
on the Executive Committee and on all 
standing committees. 


Written Report 


7.04 A written report of the nomina- 
tions proposed by the Nominating 
Committee shall be sent to the mem- 
bers of the Council at least 30 days 
before each annual meeting of the 
Council. 


Representation 


7.05 In preparing its report the Nomi- 
nating Committee shall consider and, 
if possible, nominate candidates who 
will furnish regional and jurisdictional 
representation. 


Candidates 


7.06 Notwithstanding the report of the 
Nominating Committee, any member 
of the Council may nominate from the 
floor any eligible member of the Coun- 
cil for election to the Executive Com- 
mittee or to a Standing Committee. 


ARTICLE VIII 
Judicial Conduct 


Committee 


8.01 The members of the Executive 
Committee shall constitute the Judicial 
Conduct Committee. 


Complaint or allegation about 
conduct of a judge 


8.02 Every complaint or allegation 
received at the office of the Council, 
concerning the conduct of a judge who 
is subject to the Act, shall be referred 
to the Executive Secretary. 


8.03 Every complaint or allegation 
received by any member of the Coun- 
cil concerning the conduct of a judge 
which, in the opinion of such member, 
may require the attention of the chair- 
man of the Judicial Conduct Commit- 
tee, shall be sent to the Executive 
Secretary. 


Referral to chairman 


8.04 The Executive Secretary shall 
establish a file and refer every 
complaint or allegation mentioned 

in articles 8.02 and 8.03 either to the 
Chairman of the Judicial Conduct 
Committee or to the other Vice-Chair- 
man of the Council in accordance with 
general instructions which may from 
time to time be given by the Commit- 
tee Chairman to the Executive 
Secretary. 


Duties of chairman of 
Committee 


8.05 The Vice-Chairman to whom a 
complaint is referred under article 8.04 
may make further inquiries 
concerning a complaint or allegation 
in respect of a judge. 


8.06 With or without making further 
inquiries, the said Vice-Chairman may 
(a) close the file and advise the 
complainant accordingly with an 
appropriate explanation; or 

(b) refer the matter to the Judicial 
Conduct Committee. 
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Duties of Committee 


8.07 Upon referral of a complaint or 
allegation in respect of a judge to the 
Judicial Conduct Committee pursuant 
to article 8.06, the Committee may make 
or cause to be made further inquiries. 


8.08 With or without making further 
inquiries, the Judicial Conduct 
Committee may 

(a) decide that no investigation 
pursuant to section 63 of the Act is 
warranted and advise the complainant 
accordingly with an appropriate 
explanation; or 

(b) refer the matter to the Council 
together with its recommendation. 


Duties of Council 


8.09 Upon referral of a complaint or 
allegation to the Council pursuant to 
article 8.08 the Council may appoint a 
special committee to conduct such fur- 
ther inquiries as may be appropriate 
and to report back to the Council. 


8.10 Upon referral of a matter to the 
Council pursuant to article 8.08 and 
upon considering the report of a 
special committee if one has been 
appointed pursuant to article 8.09, 

the Council may decide that 

(a) no investigation pursuant to sub- 
section 63(2) of the Act is warranted 
and advise the complainant 
accordingly with an appropriate 
explanation; or 

(b) an investigation may be warranted 
and direct that the judge be given an 
opportunity to be heard on the question 
of whether or not there should be an 
investigation pursuant to subsection 
63(2) of the Act. 


8.11 After hearing the submissions, if 
any, of the judge pursuant to article 
8.10 (b), the Council may 

(a) decide that no investigation pur- 
suant to subsection 63(2) of the Act is 
warranted and advise the complainant 
accordingly with an appropriate 
explanation; or | 
(b) establish an Inquiry Committee for 
the purpose of making an investigation 
into the matter pursuant to section 63 
of the Act. 


he 


Inquiry Committee 


8.12 The Inquiry Committee shall con- 
duct the investigation in accordance 
with sections 63 and 64 of the Act and 
shall report its conclusions to the 
Council. 


Request from Minister or 
Attorney General 


8.13 Where the Council receives a 
request from the Minister of Justice of 
Canada under subsections 63(1) or 
69(1) of the Act or a request from the 
Attorney General of a province under 
subsection 63(1) of the Act to conduct 
an inquiry as to whether a judge or 
other person should be removed from 
office for any of the reasons set forth in 
subsection 65(2) of the Act, the Judicial 
Conduct Committee shall, subject to 
the Act, recommend to the Council the 
manner in which the inquiry is to be 
conducted. 


Further opportunity for judge to 
appear before Council 


8.14 The Council at the conclusion of 
an investigation or inquiry pursuant to 
sections 63 and 69 of the Act shall not 
reach a conclusion adverse to a judge 
or other person referred to in section 
69(1) of the Act without first giving 
such judge or other person an oppor- 
tunity to appear before the Council to 
make further submissions. 


Council’s Report to Minister 


8.15 The Council, in making its report 
to the Minister pursuant to section 
65(1) of the Act, shall indicate that it 
accepts or rejects the conclusions 
reached and recommendations made, 
if any, by the Inquiry Committee. 
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Duty to inform 


8.16 The Executive Secretary shall 
provide a copy of any complaint or 
allegation made to the Council against 
a judge together with a copy of the 
reply, to the judge concerned, and to 
the judge’s Chief Justice or Chief 
Judge. 


Confidentiality of proceedings 


8.17 No communication received or 
sent by the Council nor the 
proceedings of a meeting of the Coun- 
cil concerning any matter under 
sections 63 and 65 of the Act shall be 
disclosed, except as required by these 
by-laws, to any person without the 
authority of the Council, except that a 
member of the Council may, without 
disclosing the allegations or evidence 
or what was said by any member of 
the Council, or how any members 
voted, inform the members of the 
court generally about such proceedings 
where, in the view of the Council 
member, such matters should be 
disclosed confidentially to members 
of the court for the purposes of the 
proper administration of justice. 


ARTICLE IX 
Judicial Education 


Seminars and Conferences 


9.01 Pursuant to sections 41(1) and 
60(2)(b) of the Act the Council may 
authorize judges to attend seminars 
and conferences for their continuing 
education. 


ARTICLE X 
Finance 


Meetings, Seminars and 
Conferences 


10.01 The Chairman of the Council is 
authorized to approve the attendance 
of federally appointed judges at meet- 
ings, seminars or conferences held for 
a purpose related to the administration 
of justice. A judge attending sucha 
meeting, seminar or conference is enti- 
tled to be reimbursed for expenses 
incurred, pursuant to section 41(1) 

of the Act. 


Finance Committee 


10.02 The Finance Committee shall 
prepare for the Executive Committee 
the Council’s annual budget for pre- 
sentation to the Commissioner for 
Federal Judicial Affairs. 


Objects 


10.03 At each meeting of the Council 
the Finance Committee shall present a 
current report on the financial affairs 
of the Council. It shall also supervise 
the financial affairs and operations of 
the Council and its committees, and 
undertake such further financial 
assignments that the Council or its 
Executive Committee may direct. 
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ARTICLE XI 
Amendment of By-Laws 


Amendments 


11.01 These by-laws may be amended 
by a majority vote of all the members 
of the Council upon notice in writing 
of the proposed amendment being 
given to the Executive Secretary not 
less than 30 days before the meeting of 
the Council where such amendment 
will be considered. 


Notice 


11.02 Upon receiving any such notice 
the Executive Secretary shall forth- 
with, and not less than 10 days before 
such meeting, cause a copy thereof to 
be communicated to every member of 
the Council. 


Waiving of Notice Period 


11.03 Notwithstanding articles 11.01 
and 11.02 the notice period fora 
change to these by-laws can be waived 
by agreement of two-thirds of the 
members present at a meeting of the 
Council. 


F. Text of Part II of the Judges Act 


Following is the text of Part II of the Judges Act, which governs 
the Canadian Judicial Council. It is taken from the 1989 Office 
Consolidation of the Act. 


RAI 


Canadian Judicial Council 


Definition of 
“Minister” 


Council 
established 


Successive 
terms of 
senior judges 


Successor to 
senior judge 


Interpretation 


58. In this Part, “Minister” means the Minister of 
Justice of Canada. 


Constitution of the Council 


59. (1) There is hereby established a Council, to be 
known as the Canadian Judicial Council, consisting of 


(a) the Chief Justice of Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any senior associate chief 
justice and associate chief justice of each superior 
court or branch or division thereof; 


(c) subject to subsection (2), one of the senior 
judges, as defined in subsection 22(3), of the 
Supreme Court of the Yukon Territory and the 
Supreme Court of the Northwest Territories; 


(d) the chief judge and any associate chief judge of 
each county court or, where there is no such chief 
judge or associate chief judge, such judge as is 
named by the judges of that court to represent that 
court on the Council; and 


(e) the Chief Judge and Associate Chief Judge of the 
Tax Court of Canada. 


(2) The senior judges referred to in paragraph (1)(c) 
shall succeed each other on the Council every two 
years. 

(3) In the event of the death or resignation of a 
senior judge referred to in paragraph (1)(c) during 
the term of that judge on the Council, the judge 
who succeeds that judge as senior judge of the 
same court shall become a member of the Council 
for the remainder of the term. 


She 
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Substitute 
member 


Objects of 
Council 


Powers of 
Council 


Meetings of 
Council 


Work of 
Council 


By-laws 


(4) Each member of the Council may appoint a 
judge of that member’s court to be a substitute 
member of the Council and the substitute member 
shall act as a member of the Council during any 
period in which he is appointed to act, but the 
Chief Justice of Canada may, in lieu of appointing a 
member of the Supreme Court of Canada, appoint 
any former member of that Court to be a substitute 
member of the Council. R.S., c. J-1, s. 30; R.S., 

¢. loQ2nd Supp.);s. 10;1976-77, &.25, ss. lone 
1980-81-82-83, c. 158, s. 45. 


60. (1) The objects of the Council are to promote 
efficiency and uniformity, and to improve the 
quality of judicial service, in superior and county 
courts and in the Tax Court of Canada. 


(2) In furtherance of its objects, the Council may 


(a) establish conferences of chief justices, associate 
chief justices, chief judges and associate chief judges; 


(b) establish seminars for the continuing education 
of judges; 
(c) make the inquiries and the investigation of 


complaints or allegations described in section 63; 
and 


(d) make the inquiries described in section 69. 
RSC. TL sto; Roy C16 Cndisupp rs, 101974 
75-76, c. 48, 8. 17; 1976-77, c. 25, s. 15; 1980-81-82-83, 
c. 158, s. 45. 


61. (1) The Council shall meet at least once a year. 


(2) Subject to this Act, the work of the Council shall be 
carried on in such manner as the Council may direct. 


(3) The Council may make by-laws 

(a) respecting the calling of meetings of the Council; 
(b) respecting the conduct of business at meetings 
of the Council, including the fixing of quorums for 
such meetings, the establishment of committees of 


the Council and the delegation of duties to any 
such committees; and 


(c) respecting the conduct of inquiries and 
investigations described in section 63. R.S., c. J-1, 
S00; K5./¢. 16nd supp:) ss 10;1976-77.c, 2576. 15; 
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Employment 
of counsel 
and assistants 


Inquiries 


Investigations 


Inquiry 
Committee 


Powers of 
Council or 
Inquiry 
Committee 


62. The Council may engage the services of such 
persons as it deems necessary for carrying out 

its objects and duties, and also the services of 
counsel to aid and assist the Council in the conduct 
of any inquiry or investigation described in section 
63. R.S., c. 16(2nd Supp.},s: 10; 1976-77, c. 25, 

ss. 15, 16; 1980-81-82-83, c. 157, s. 16. 


Inquiries concerning Judges 


63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of a 
superior or county court or of the Tax Court of 
Canada should be removed from office for any of 
the reasons set out in paragraphs 65(2)(a) to (d). 


(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior 
or county court or of the Tax Court of Canada. 


(3) The Council may, for the purpose of conducting 
an inquiry or investigation under this section, 
designate one or more of its members who, 
together with such members, if any, of the bar of a 
province, having at least ten years standing, as may 
be designated by the Minister, shall constitute an 
Inquiry Committee. 


(4) The Council or an Inquiry Committee in 
making an inquiry or investigation under this 
section shall be deemed to be a superior court and 
shall have 


(a) power to summon before it any person or 
witness and to require him to give evidence on 
oath, orally or in writing or on solemn affirmation 
if the person or witness is entitled to affirm in civil 
matters, and to produce such documents and 
evidence as it deems requisite to the full investiga- 
tion of the matter into which it is inquiring; and 


(b) the same power to enforce the attendance of any 
person or witness and to compel the person or wit- 
ness to give evidence as is vested in any superior 
court of the province in which the inquiry or inves- 
tigation is being conducted. 


D. 
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Prohibition of 
information 
relating to 
inquiry, etc. 


Inquiries may 
be public or 
private 


Notice of 
hearing 


Report of 
Council 


Recommen- 
dation to 
Minister 


(5) The Council may prohibit the publication of 
information or documents placed before it in any 
connection with, or arising out of, an inquiry or 
investigation under this section when it is of the 
opinion that the publication is not in the public 
interest. 


(6) An inquiry or investigation under this section 
may be held in public or in private, unless the 
Minister requires that it be held in public. R.S., 
CL sol; RS, e@16Cnd supp.) s 0419/0-77) 
¢, 29,5. 15::1980-61-82-85, 0158/8406; 


64. A judge in respect of whom an inquiry or 
investigation under section 63 is to be made shall 
be given reasonable notice of the subject-matter of 
the inquiry or investigation and of the time and 
place of any hearing thereof and shall be afforded an 
opportunity, in person or by counsel, of being heard 
at the hearing, of cross-examining witnesses and of 
adducing evidence on his own behalf. R.S., c. J-1, 
S31; Rove 162nd Supp); sel0519/6-/ ner), Seis. 


Report and Recommendations 


65. (1) After an inquiry or investigation under 
section 63 has been completed, the Council shall 
report its conclusions and submit the record of the 
inquiry or investigation to the Minister. 


(2) Where, in the opinion of the Council, the judge 
in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled 
from the due execution of the office of judge by 
reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 
(c) having failed in the due execution of that office, or 


(d) having been placed, by his conduct or 
otherwise, in a position incompatible with the due 
execution of that office, 


the Council, in its report to the Minister under sub- 
section (1), may recommend that the judge be 
removed from office. R.S., 1985, c. J-1, s. 65; R.S., 
1985, c. 27(2nd Supp.), s. 5. 


Sits, 
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Effect of Inquiry 


Disentitlement 66. (1) [Repealed, R.S., 1985, c. 27(2nd Supp.), s. 6] 


to salary 


Leave of 
absence with 


salary 


Annuity to 
judge who 
resigns 


Further 
inquiries 


(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
6502), to be incapacitated or disabled, for such 
period as the Governor in Council, in view of all 
the circumstances of the case, may consider just or 
appropriate, and if leave of absence is granted the 
salary of the judge shall continue to be paid during 
the period of leave of absence so granted. 


(3) The Governor in Council may grant to any 
judge found to be incapacitated or disabled, if the 
judge resigns, the annuity that the Governor in 
Council might have granted the judge if the judge 
had resigned at the time when the finding was 
made by the Governor in Council. R.S., 1985, c. J-1, 
s. 66; R.S., 1985, c. 27(2nd Supp.), s. 6. 


67. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 6] 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of the 
Minister, commence an inquiry to establish whether 
a person appointed pursuant to an enactment of 
Parliament to hold office during good behaviour 
other than 


(a) a judge of a superior or county court or of the 
Tax Court of Canada, or 


(b) a person to whom section 48 of the Parliament of 
Canada Act applies, should be removed from office 
for any of the reasons set out in paragraphs 65(2)(a) 
to (d). 
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Applicable 
provisions 


Removal 
from office 


Orders and 
reports to be 
laid before 
Parliament 


Powers, 
rights or 
duties not 
affected 


(2) Subsections 63(3) to (6), sections 64 and 65 and 
subsections 66(1) and (2) apply, with such 
modifications as the circumstances require, to 
inquiries under this section. 


(3) The Governor in Council may, on the 
recommendation of the Minister, after receipt of a 
report described in subsection 65(1) in relation to 
an inquiry under this section in connection with a 
person who may be removed from office by the 
Governor in Council other than on an address of 
the Senate or House of Commons or on a joint 
address of the Senate and House of Commons, by 
order, remove the person from office. 1974-75-76, 
c. 48, s. 18; 1976-77, c. 25, s. 15; 1980-81-82-83, 

c. 158, s. 48. 


Report to Parliament 


70. Any order of the Governor in Council made 
pursuant to subsection 69(3) and all reports and 
evidence relating thereto shall be laid before 
Parliament within fifteen days after that order is 
made or, if Parliament is not then sitting, on any of 
the first fifteen days next thereafter that either 
House of Parliament is sitting. 1974-75-76, c. 48, 
eS -1976-77 6) 25 Silo: 


Removal by Parliament or Governor in Council 


71. Nothing in, or done or omitted to be done 
under the authority of, any of sections 63 to 70 
affects any power, right or duty of the House of 
Commons, the Senate or the Governor in Council 
in relation to the removal from office of a judge or 
any other person in relation to whom an inquiry 
may be conducted under any of those sections. 
197275764048; 508197677057 15. 
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Parliament in 1971, its members have been involved 
./ in projects and activities which are aimed at im- 
proving the quality of judicial service and promoting 
uniformity and efficiency in those courts whose 
judges are appointed by the federal government. 


Gres the Canadian Judicial Council was created by 


In this brief introduction to the Annual Report which 
reviews the Council’s work in the period April 1, 
1992 to March 31, 1993, I want to concentrate on an 
area where progress has been made, but where there 
is still much to be done: the issue of delays in the 
court system. 


For as long as I can remember, it has been a key goal 
of the judiciary to reduce the amount of time it takes 
a Canadian citizen to have his or her day in court. 
Judges in all jurisdictions, including those presided 
over by the federally appointed judiciary, have long 
been troubled by court delays and, for many years, 
they have been working to eliminate the problem. 


But as statistics compiled by the Council show, court 
delays have not disappeared. 


Members of the federal judiciary are keenly aware 
that they are at times responsible for the problem 
which, in some civil cases, has seen a 30-month delay 
between the commencement of the appeal and the 
actual hearing. Certainly, there are instances where 
judges, regrettably, were tardy, often the result of a 
heavy caseload. 


However, delays were also caused by tie-ups in court 
administration, by complainants who withheld infor- 
mation, by counsel who were not expeditious in the 
handling of their clients’ work, and by matters 
beyond the control of all members of the judicial 
system, such as illness or the death of a judge. 


Cae A eee 


I am pleased to report that the judiciary and the 
Council are working toward a solution, with the help 
of others involved in the judicial system, including 
the Canadian Bar Association (CBA), the Provincial 
Court Chief Judges, and governments. At the Council 
level, the Trial Courts Committee and Appeal Courts 
Committee have both made recommendations 
designed to reduce court delays. 


At the same time, the CBA has established a working 
group to deal with the problem and has agreed to 
take greater responsibility for investigating causes 
of delay which may be the responsibility of the Bar. 


The delays project has heightened awareness of the 
issue of court delay. It is encouraging to see the number 
of steps being taken across Canada to address this 
problem. Timely justice is a key issue facing Canada’s 
judicial system. For the Council, court delays are front 
and centre in our deliberations. 


We have not solved the problem of court delays and 
we continue to wrestle with a number of other signif- 
icant issues. However, progress allows me to look 
back on 1992-93 with a sense of accomplishment. In 
closing, I want to acknowledge the hard work and 
dedication of my colleagues, and express my grati- 
tude for their generous and continuing support. 


Antonio Lamer, P.C., C.J.C. 
Chairman 
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Members of the Canadian Judicial Council, 1992 Annual Meeting 


ihe Canadian Judicial Council was created by 

Parliament in 1971. It has the statutory mandate 

“to promote efficiency and uniformity, and to 
improve the quality of judicial service, in superior 
and county courts and in the Tax Court of Canada,” 
(subsection 60(1) of the Judges Act). 


The Council is chaired by the Chief Justice of Canada 
and includes the chief justices, associate chief justices, 
chief judges and associate chief judges of all courts 
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whose judges are appointed by the federal govern- 
ment. The senior judges of the Supreme Court of the 
Yukon Territory and the Supreme Court of the North- 
west Territories share a seat serving alternate, two- 
year terms as Council members. A list of members 
who served in 1992-93 can be found in Appendix A. 


The Council’s activities fall into four broad categories. 
It plays a role in judicial education (see Chapter 2 of 
this report); deals with complaints against federally 
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appointed judges (Chapter 3); provides a forum 

for developing consensus among its members on 
various matters concerning the administration of jus- 
tice (Chapter 4); and makes recommendations to the 
federal government with respect to judicial salaries 
and benefits (Chapter 5). 


The full Council meets semi-annually, in fall and 
spring. In fiscal year 1992-93, the Council met 
September 23, 1992 in Montreal and March 26, 1993 
in Ottawa. Much of the Council’s work is carried out 
through committees, which meet as need requires. 

À list of Council Committees, including names of 
members, is found in Appendix B. 


For the second consecutive year, there was a special 
seminar for Council members in conjunction with 
the regular business of its mid-year meeting. The 


2 


seminar was held in Ottawa in March, 1993 and 
brought Council members from across Canada in 
contact with a variety of experts to discuss and listen 
to various perspectives on a number of stimulating 
issues falling under the theme of “Responsibilities 
and Challenges of Judicial Leadership”. Speakers 
included two American chief justices, deans of three 
law schools, lawyers and academics, and the 
President of the Canadian Bar Association. 


The Council is served by a three-person secretariat in 
Ottawa. Resource information is set out in Appendix D. 
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n the constantly changing and evolving world of 

the 1990s, it is important for judges, like others, 

to continue learning through seminars and confer- 
ences where different perspectives are brought to 
bear on the complex legal and social issues which 
impact on contemporary Canadian society. 


When the Canadian Judicial Council was created, 
Parliament included an educational mandate for the 
Council in the Judges Act. As set out under paragraph 
60(2)(b), a role of the Canadian Judicial Council is to 
“establish seminars for the continuing education of 
judges”. 


To meet this mandate, the Council has itself organized 


annual four to five-day summer seminars for judges 
from across the country. It also designates educational 
meetings, conferences and seminars for which judges 
who attend have their expenses reimbursed under 
subsection 41(1) of the Act.! These activities are 
carried on through the Judicial Education Committee. 


In addition, the Study Leave Selection Committee 
reviews applications and recommends judges for the 
National Judicial Study Leave Fellowship Program. 
The Judges Computer Advisory Committee provides 
advice and assistance on computer technology. The 
membership of the three committees can be found in 
Appendix B. 


When reading this chapter, it should be understood 
that federally appointed judges have other educa- 

tional opportunities outside of the mandate of the 

Council. 


For example, subsection 41(2) of the Act allows the 
reimbursement of expenses incurred by judges in 
attending certain meetings, conferences and seminars, 


1Section 41(1) states: “A judge of a superior or county court or of the Tax C 
administration of justice, and whose attendance thereat in the capacity of a ] 


any such meeting, conference or seminar that the judge in that capacity is expressly authorized 


other expenses actually incurred by him in so attending.” 
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as authorized by the chief justice of the individual 
court. In addition, courts in many provinces have 
requested the National Judicial Institute, a non-profit 
organization funded by provincial and federal gov- 
ernments and located at the University of Ottawa, 

to exercise its mandate for continuing education 

for federally and provincially appointed judges by 
designing and/or presenting courses specifically 

for members of those courts. 


Finally, second official language training is organized 
under the auspices of the Commissioner for Federal 
Judicial Affairs. 


The Council’s Summer Seminar 


Jn the year under review, the Council, through its 

| Judicial Education Committee and with the assis- 

| tance of its academic advisor, organized a four-day 
seminar in July, 1992 in Victoria. One hundred judges 
attended from across Canada as participants. The for- 
mat was a variation on the successful model used 
over the years by the Council since it began offering 
seminars for superior court judges in 1972 and county 
and district court judges in 1973. As in the past, 
papers were prepared by judicial colleagues, selected 
academics and other experts, and distributed to all 
participants in advance. 


Following tradition, special guests attended from the 
benches of the United States and the Supreme Court 
of Canada. The Council was pleased to welcome to 
the seminar the Honorable Betty Fletcher of the Ninth 
Circuit Court of Appeals in Seattle, Washington and 
the Honourable Peter Cory from the Supreme Court 
of Canada. 


court of Canada who attends a meeting, conference or seminar that ts held for a purpose relating to the 
iudge is required by law, or who, with the approval of the chief justice or chief judge of that court, attends 


by law to attend, is entitled to be paid, as a conference allowance, reasonable travel and 
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Topics of discussion included: the Charter of Rights 
and Freedoms, family and sexual violence, contracts, 
torts and damages, and criminal law. Details of the 
program are found at Appendix C. 


For the first time the Council invited two educators, 
Dean Maureen Maloney of the Faculty of Law at the 
University of Victoria and Dean David Kirby of the 
Faculty of Continuing Education at the University of 
Calgary, to act as evaluators of the seminar. In August, 
1993, Dean Maloney and Dean Kirby submitted a 
report to the Judicial Education Committee summa- 
rizing critiques of the seminar from the perspective 
of participants, discussion leaders and the evaluators 
themselves. 


The evaluators rated the content of the conference 

as “extremely good”. Although some judges said 
they preferred more specialized sessions, the evalua- 
tors suggested the subject matter should continue to 
be varied to attract the interest of most judges. The 
new format, which featured a greater number of non- 
judicial speakers and more plenary sessions than past 
years, allowing for a good mix between plenary and 
small group discussions, received a very positive 
review from the judges in attendance. 


Authorization for Reimbursement 
of Expenses 


À s indicated earlier, subsection 41(1) of the Judges 

ay Act provides for the payment of expenses incurred 
L iby judges in attending meetings, conferences and 
seminars. By tradition, it is the Council which autho- 
rizes the events and, in some cases, the exact numbers 
of judges, for which such expenses may be paid. (The 
Office of the Commissioner for Federal Judicial Affairs 
administers the expense claims.) 


In addition to designating its own seminar for sub- 
section 41(1) Judges Act payment, the Council autho- 
rized a number of other seminars and conferences 
for payment in 1992-93. They included seminars and 
conferences organized by the Canadian Institute for 
the Administration of Justice (CIAJ) operating out of 
the Universite de Montreal, courses offered by the 
National Judicial Institute (NJD and others. 


CIAJ Programs 


Again in 1992-93, the Canadian Institute for the 
Administration of Justice offered two well-established 
programs authorized by the Council: 


+ the annual seminar on judgment writing, 
July 7-11, 1992 in Montreal, with up to 50 
judges as participants, plus judicial organizers 
and faculty; 


e the annual seminar for new judges, where 
experienced jurists offer advice on a variety 
of topics to their new colleagues, February 28 
to March 5, 1993 at Sainte-Adele, Quebec. The 
seminar was offered to all judges appointed 
in the year since the previous seminar. 


The Council also authorized up to 80 judges (includ- 
ing up to five judicial organizers and speakers) to 
attend the CIAJ Conference on Culture, Justice and 
Law, October 14-17, 1992 in Montreal. 


| NJI Programs 


Since the National Judicial Institute was created in 
1988, the Council has worked closely with it. The 

Judicial Education Committee and the Council are 
represented on the Institute’s Board of Governors.? 


2The Council's representative on the Board in 1992-93 was Chief Justice Lorne Clarke of Nova Scotia. 


+ 


Le dae ee New a2 tes 


During 1992-93, the Council arranged for the NJI to 
send to each new federally appointed judge, upon 
announcement of their appointment, the binders of 
written material used at the latest CIA] seminar for 
new judges. 


Because of its scale and scope, the CIAJ seminar for 
new judges is only scheduled once a year, so the NJI 
meets an important need by also providing short 
introductory courses at frequent intervals for new 
judges at all levels of the court system. 


NJI courses held in 1992-93 and designated by the 
Council for purposes of subsection 41(1) Judges Act 
payment were: 


e Early Orientation for New Judges: courses 
were held in Ottawa on June 17-18, 1992, 
September 21-22, 1992 and January 14-15, 1993; 


e Criminal Procedure and Evidence: courses 
were held April 2-3, 1992 in Quebec City, 
November 26-27, 1992 in Toronto and 
March 25-26, 1993 in Winnipeg; 


+ Computer Courses: eight courses were sched- 
uled at various locations during the year; 


e Appellate Court Judges Seminar: Victoria, May 
18-21, 1992; 


+ Complex Trials: courses were held October 
19-29, 1992 in Montreal and March 15-16, 1993 
in Edmonton; 


e Family and Sexual Violence: courses were 
held September 24-25, 1992 in St. John’s and 
February 11-12, 1993 in Vancouver; 
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¢ Intellectual Property: a course on Trademark 
Law was held in Montebello, November 19-20, 
1992 and a course on Patent Law was held in 
Ottawa, February 4-5, 1993; 


¢ Bankruptcy and Insolvency: a course was held 
March 8-9, 1993 in Toronto. 


Other Seminars Authorized Under 
Section 41(1) 


A variety of other seminars and conferences were 
authorized by the Council under subsection 41(1) of 
the Judges Act, as follows: 


+ Senior Appellate Judges Seminar, a 
week-long seminar sponsored by the New 
York University School of Law, to which two 
Canadian appellate court judges are tradition- 
ally invited to attend, July 1992; 


¢ the Strasbourg Lectures, sponsored by the 
Canadian Institute for Advanced Legal Studies 
(CIALS), July 12-18, 1992: up to 62 judges (57 
participants and five organizers /speakers); 


e National Criminal Law Program on Criminal 
Procedure, sponsored by the Federation of 
Law Societies of Canada, University of 
Saskatchewan, Saskatoon, July 13-17, 1992: 
up to 30 judges; 


e National Family Law Program sponsored 
by the Federation of Law Societies of Canada, 
Charlottetown, July 6-9, 1992: up to 30 judges; 


e International Conference on the Reform of the 
Law of Evidence, sponsored by the Society for 
the Reform of the Criminal Law, Vancouver, 
August 3-7, 1992: up to 60 judges. 
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It should be noted that the Council, or the Council 
Chairman on its behalf, authorizes judges under sub- 
section 41(1) to attend a variety of meetings and sem- 
inars which, although not strictly of an educational 
nature, relate to the administration of justice. An 
example during 1992-93 was the Council’s autho- 
rization of three judges to attend the Annual 
Congress of the International Association of Judges 
in Seville, Spain, September 27 to October 1, 1992. 


Study Leave Fellowships 


Y Jnder the National Judicial Study Leave Fellowship 
| Program established in 1988 under the auspices of 
\/ the Canadian Judicial Council and the Council 

of Canadian Law Deans, selected judges spend a few 
months at a faculty of law of a Canadian university 
for research, study and, in some cases, teaching. The 
program is tailored to the needs and interests of the 
judge and the law school. 


During the fellowships, judges continue to receive their 
salaries under the Judges Act. But there is no other 
financial support: any living and travel costs, for 
instance, are the responsibility of the individual judge. 


The aims of the Fellowship Program are: 


1. to enable the judge to engage in research, 
teaching or related activities at a Canadian 
Law School or cognate institute so that he or 
she can return to the bench better equipped 
to carry out his or her judicial duties; and 


2. to provide Canadian Law Schools or cognate 
institutions an opportunity to have experienced 
jurists participate in and contribute to research, 
teaching or related activities of benefit to 
faculty and students. 


The first two fellowships began on July 1, 1989. By 
March 31, 1993, 22 judges had taken fellowships at a 
total of 12 law schools across Canada, including two 
who were pursuing fellowships ending June 30, 1993. 
These two (the other 20 have been listed in previous 
annual reports) were: 


e Mr. Justice Guy Lebrun of the Quebec Superior 
Court who was granted leave for study in 
environmental law and teaching applied legal 
research at the Universite de Montreal; 


e Mr. Justice Melvin Rothman of the Quebec 
Court of Appeal who was granted leave to 
participate in seminars and advocacy programs 
in the fields of criminal law, human rights and 
family law. 


The Study Leave Selection Committee consisting of 
representatives from the Canadian Judicial Council 
and the Council of Canadian Law Deans recommends 
judges for leave. Under section 54 of the Judges Act,3 
the Governor in Council (Governor General on the 
recommendation of the Cabinet) must grant the nec- 
essary leave from judicial duties. 


During 1992-93 the Governor in Council, at the request 
of the Council, granted leave for seven judges to par- 
ticipate in the National Judicial Study Leave Fellow- 
ships Program, commencing September 1, 1993, as 
follows: 


3 Section 54(1) states: “No judge of a superior court or of the Tax Court of Canada shall be granted leave of absence from his judicial duties for a period in excess of thirty days except 
with the approval of the Governor in Council and, whenever any such leave of absence is granted, the Minister of Justice of Canada shall forthwith notify the chief justice or chief 


judge, if any, of the court and the attorney general of the province accordingly.” 


PO 2d oe 


e Mr. Justice John Bracco of the Alberta Court of e Mr. Justice Claude Vallerand5 of the Quebec 


Appeal for leave at the University of Calgary, for Court of Appeal for leave at Universite de 
research, teaching and related activities in vari- Montreal Faculty for a program of study and/ 
ous family law areas with the Faculty of Law, or teaching to be determined in consultation 
the Canadian Research Institute for Law and the with the new dean. 


Family and the Family & Community Dispute 
Research Centre at the University Upon Tyne. 


Judges Computer Advisory Committee 
e Mr. Justice René Letarte of the Quebec 


Superior Court for leave at Laval University, my he Judges Computer Advisory Committee® was 
for teaching and research in the area of | established by the Council in 1987. The 
personal injury victims compensation. À Committee’s aims are to: 

+ Mr. Justice Kenneth Lysyk of the British ¢ explore and research the use of computers by 
Columbia Supreme Court for leave at the individual judges and their staffs; 
University of British Columbia for reading 
and teaching in constitutional law. ¢ promote and encourage the use of computers 

by judges; 

e Mr. Justice Sidney Schwartz of the Manitoba 
Court of Queen’s Bench for leave at McGill ¢ provide a forum for the exchange of informa- 
University to study the impact of change on tion among interested judges; 


the judicial system, with particular emphasis 


on the criminal justice system. a 
y + encourage, where possible, compatability of 


computers and software programs to ensure 
e Mr. Justice Arthur Stone of the Federal Court optimum use and information transfer; 
of Canada for leave at Dalhousie University 
for three months to conduct historical research 
_ on maritime and admiralty law, guest lectures 
and seminars. 


e ensure the interests of judges are considered in 
court automation programs across the country; 


+ consider and provide leadership for the devel- 
opment of uniform computer applications 
within the judiciary; and 


e Mr. Justice Walter Tarnopolsky# of the Ontario 
Court of Appeal for leave at Osgoode Hall to 
conduct research in Canadian constitutional 


history, to teach and to organize seminars. | 
+ assist judicial committees in the use of 


computers. 
4 Mr. Justice Tarnopolsky died in September, 1993. 
5 Mr. Justice Vallerand withdrew from the program in May, 1993. 
6 The Council wishes to thank Mr. Justice K. Peter Richard of the Nova Scotia Supreme Court who chaired the Committee from 1987 to 1992: 
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The Committee meets once or twice a year to examine 
technological issues with relevance to the judiciary. 
Individual members of the Committee often teach at 
the computer courses offered by the National Judicial 
Institute. The Committee publishes a bulletin for 
judges entitled Computer News for Judges. Three issues 
were published in 1992-93. 


As in previous years, Computer News for Judges pro- 
vided articles which offered practical assistance to 
judges who use or are considering the use of personal 
computers for legal research, writing their charges to 
juries and reasons for judgment, and other purposes, 
such as storage of judgments. Most contributors are 
judges. In the 1992-93 issues: 


e Mr. Justice K. Peter Richard and Marie DeYoung, 
Chief Librarian, Department of the Attorney 
General, Province of Nova Scotia, explored the 
pros and cons of electronic legal research by 
judges. The writers also provided a brief tuto- 
rial for judges who wish to put their computers 
to the task while working at home or while on 
circuit. 


e Mr. Justice Jean-Jacques Fleury of the Ontario 
Court of Justice (General Division) wrote about 
the nagging problem of mysterious computer 
viruses which can render a computer inopera- 
ble. He explained how to create an emergency 
diskette, complete with an anti-virus program, 
which protects against viral attacks. 
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e Ms. Jean Chilbeck, Dr. Martin Felsky and 
Professor Robert Franson, technical advisors 
to the Judges Computer Advisory Committee, 
wrote the first of a series of articles to evaluate 
software for judges. The article did not offer a 
“stamp of approval” for particular products, 
but listed categories of software which might 
be helpful to judges under a series of headings, 
including judgment writing, taking notes, 
recording evidence and calculating damages. 


+ Details were offered about Getting WordPerfect, 
a highly readable 50-page manual written by 
Chief Justice Allan McEachern. The manual is 
of assistance to new computer users. 


At its annual meeting in September, the Council 
adopted two recommendations made by the 
Committee, namely that: 


¢ no printout of an unreported decision should 
be rejected by a court for the reason that it is 
derived from a computer system; and 


+ the Canadian Judicial Council supports 
the development of a standardized citation 
style for electronically published Canadian 
reasons for judgment and recommends that 
representatives of the judiciary be involved 
at every stage of the development process. 


POSAIT N 


ON PI A TN Ss 


he principle of judicial independence is fundamen- 

tal to Canada’s democratic system. It guarantees 

that each judge may make decisions in accordance 
with his or her conscience, the facts and the law, and 
without fear of adverse consequences. If judges are 
in error, their decisions may be reversed by higher 
appellate courts, but they need not fear reprisal from 
governments for unpopular or incorrect decisions. 


At the same time, judges must be accountable for 
improper conduct which is incompatible with the 
judicial office. 


When Canada’s Constitution was drafted in 1867, leg- 
islators recognized the need for a procedure which 
would allow for the removal of judges who have seri- 
ously misbehaved or are unfit to handle their duties. 
Under Section 99 of the Constitution Act, 1867, feder- 
ally appointed judges can be removed from office, but 
only by the Governor General, acting on a resolution 
of the Senate and the House of Commons. 


Since this removal procedure is the only formal sanc- 
tion for federally appointed judges recognized in our 
Constitution, it is the ultimate focus for the entire 

complaints process of the Canadian Judicial Council. 


- The Council is aware of the need for credible com- 
plaint procedures to ensure continued public confi- 
dence in the administration of justice. Members of the 
public must have confidence that complaints against 
judges are treated seriously and addressed thoroughly. 
The Council strives to achieve this objective. 


At the same time, it should be kept in mind that 
almost one thousand federally appointed judges in 
Canada are dealing with literally thousands of cases 
each year. Normally these are adversary situations in 
which there is a “winner” and a “loser”. Emotions 
are tested and the consequences may be devastating 
to one of the parties. In this context, the number of 
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complaints has been relatively low and the public 
should not lose sight of the large majority of judges 
who are performing diligently, effectively and with 
sensitivity to litigants. 


The Role of the Council 
PM he Council’s role, as set out in the Judges Act, is 

_ to look into complaints made to it about federally 
1 appointed judges and, after formal investigations 
and inquiries where appropriate, recommend a judge’s 
removal from office as the initial step toward action 
by Parliament and the Governor General. The Act 
sets out, in subsection 65(2), four grounds on which a 
recommendation for removal can be based. They are 
that a judge has become incapacitated or disabled 
from the due execution of office by reason of: 


° age or infirmity; 
e misconduct; 
+ having failed in the due execution of office; or 


e having been placed, by conduct or otherwise, 
in a position incompatible with the due execu- 
tion of office. 


It is not the Council's role to second-guess judges on 
their decisions on cases. When there is reason to 
believe a judge has erred in dealing with a case, the 
appropriate recourse is by way of appeal to a higher 
court. The Canadian Judicial Council has no role to 
play in reviewing judges’ decisions for the purpose of 
overturning a decision or correcting errors of fact or 
law. Nor does the Council have the authority to initiate 
complaints. It has a mandate to act only when it is pre- 
sented with reasonable allegations that a judge is not fit 
to serve on the bench for reasons set out in section 65. 
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When the Minister of Justice of Canada or a provin- 
cial attorney general invokes subsection 63(1) of the 
Act, the Council is required to undertake a formal 
inquiry into whether the judge or judges concerned 
should be removed from office. 


Other complaints against judges are dealt with under 
subsection 63(2) which gives the Council discretion as 
to whether or not to undertake a formal investigation. 
This includes requests from the Minister of Justice 
and provincial attorneys general when they do not 
invoke the mandatory provisions of subsection 63(1). 


Only the full Council can order the formal investiga- 
tion of a complaint under subsection 63(2) and only 
the full Council has the power to recommend to the 
Minister of Justice of Canada that a judge be removed 
from office. 


Most complaints filed with the Council never reach 
these stages. Rather than the entire 35-member Council 
considering complaints, most of the Council’s work 
is handled by the Chairman and members of the 
Judicial Conduct Committee. Committee members 
are listed in Appendix B. 


There has been uncertainty about the extent of the 
Council’s power to take action short of recommend- 
ing dismissal — to reprimand or admonish judges. The 
plain words of the Judges Act do not give the Council 
any independent disciplinary powers. Such powers 
would imply that the Council has a supervisory role 
with respect to judges, and this is not the case; the 
Council is in no sense the “employer” or the “agent 
of the employer” of judges. 


However, in advising complainants of its conclusions, 
the Council accepts a duty to explain its thinking. 

In this context, there may be an expression of disap- 
proval or criticism of the behaviour that prompted 
the complaint. 


Revision to Judicial Conduct By-laws 


À tits 1992 annual meeting, the Council adopted 

L | revised judicial conduct by-laws as recommended 
1 Xby the Judicial Conduct Committee. Chief Justice 
Lamer, who, as Chairman of the Council’s Executive 
Committee, is automatically a member of the Judicial 
Conduct Committee, requested a discussion of the pos- 
sible implications of his role as a member of the Com- 
mittee and, subsequently, of possibly having to deal 
with a judicial review of Council actions in his position 
as Chief Justice of the Supreme Court of Canada. 


The new by-laws: 


e specify that the Chairman of the Council (the 
Chief Justice of Canada), the Chief Justice and 
Associate Chief Justice of the Federal Court of 
Canada shall not participate in the considera- 
tion of any aspect of a complaint in any capac- 
ity unless he or she considers it to be necessary 
to do so in the interests of the due administra- 
tion of justice; 


¢ provide that, rather than a review by the entire 
Judicial Conduct Committee, complaints are 
referred by the Committee Chairman to a Panel 
of up to five members of the Committee; and 


+ require Council members to draw to the atten- 
tion of the Executive Director any conduct of 
a judge of that member’s court which, in the 
view of that member, may require the attention 
of the Council; such conduct must be treated in 
the same manner as if it were the subject of a 
complaint. 


The text of the amended by-laws is found in 
Appendix E. 
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The 1992-93 Complaints 


s has been the case since the Council began keep- 
ing records in 1986-87, the number of new com- 
plaint files increased in 1992-93 over the previous 
year. Although the Council dealt with a record num- 
ber of new complaints, the increase was smaller than 
in 1991-92. As can be seen in Table 1, there were 
127 new complaint files opened in the fiscal year, 
compared with 115 in the previous year. As a result 
of the record number of complaints, the Council’s 
caseload during the year also reached a new high 
of 141 cases, which includes new complaints and 
the carryover of cases from 1991-92. 


As in past years, the Chairman of 
the Judicial Conduct Committee 


Files Closed by the Chairman of the Judicial 
Conduct Committee 


Many individuals who write to the Council in effect 
are requesting that the Council act as an appeal body 
and change a judge’s decision, or order a new trial, or 
provide compensation to the individual because of 
the judge’s “incorrect” or “unlawful” decision. Accord- 
ingly, as can be seen in Table 2, the Chairman of the 
Committee closed 65 of the 110 files without having 
to request comments from the judge and his or her 
chief justice. However, the judge was sent a copy of 
the complaint and the Council’s reply so that he or 
she could know how his or her actions had been 


Table 1 Complaint Files 


was able to close most files on 
his own authority. Of the 110 files 
closed, the Chairman closed 


Carried 
into the 
new year 


Total Closed 


caseload 


Open as 
year 
began 


104 (or 95 per cent) without 1987-88 47 


12 99 ey 


reference to the Judicial Conduct 


71 
Committee or the Council. 1988-89 


78 70 


Another five cases were closed 1989-90 83 


ot 70 


by the Judicial Conduct Commit- 


tee or a Panel of the Committee, 1990-91 85 


98 82 


and one case was “discontinued 1991-92 115 


isi 117 14 


because the judge named in the 


complaint died. 1992-93 127 


141 LION 31 


* One file was inadvertently counted twice in 1989-90 and the actual number of cases carried 


It is worth noting that of the 110 
files closed during the year, 95 
complainants were parties to liti- 


gation and, in many cases, the complainants were not 


represented by counsel. Specifically, while 46 were 
represented by counsel, in the remaining 49 files, it 
was either not clear whether the complainant was 

represented by counsel, or the complainant clearly 


stated that he or she was not represented by a lawyer. 


into 1990-91 was 13. 
** One file was closed as discontinued when the judge died. 


perceived by litigants and others. Another 39 files 
were closed by the Chairman after he had received 
comments from the judge and his or her chief justice. 


7 | ile i. ( 7 "of c int in whic > or more federi inted judges are named, except that multiple allegations about a 
7 In reading Table 1, please note that one file is opened for each letter of complaint in which one or more fe derally appointed judges are 1 } g 


single matter are consolidated in a single file. 
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Issues Raised in Files Closed 
by the Committee Chairman 


Table 2 Complaints Closed /Discontinued in 1992-93 


Every year, a variety of issues are Closed by the ‘Complaints Closed by the 

raised by complaints which merit Chairman of Discontinued Judicial Conduct 
à ; , the Committee Committee 

consideration by judges and oth- 

ers concerned about our legal sys- | After response 39 1 5 


tem. In 1992-93, as in past years, from the judge 


a handful of issues dominated the 
complaints received by the Coun- 


from the judge 


Without response 


65 O O 


cil and dealt with by the Commit- 
tee Chairman. 


Family law matters were again the largest single 
source of complaints, accounting for 31 per cent 

of files dealt with during the year. The statistics are 
not surprising because, when family matters are the 
source of dispute, feelings naturally run high over 
issues involving children, financial and property 
assets. It is not unusual to see disappointed litigants 
at odds or suspicious of the outcome of their case. 


Issues raised by complaints included: 


* Undue Delay in Rendering Decisions 


A key goal of the Canadian Judicial Council is to 
ensure Canadians have their day in court in the 
shortest time period possible. At times, however, the 
procedural steps of the system are slowed by a vari- 
ety of factors, some controlled by the judges and 
lawyers who operate within the system, some not. In 
1992-93, seven complaint files were dealt with by the 
Chairman involving delays in rendering judgments. 


One complainant was upset over delays of five and 
six months in motions for summary judgment. The 
complainant said repeated requests had been made 
to the judge to speed up the process and argued that 
judicial inaction was responsible for his “rights and 
remedies to have been grossly compromised.” 


104 


The judge apologized, citing a heavy workload as the 
reason for the delay. The judge was not aware of the 
complainant's requests for a hastening of the judg- 
ment process but said that, had he been told of the 
requests, the judgments would have been filed sooner. 
The Chairman said the delay was not grave enough 
to warrant further consideration by the Council. 


In another file, a complainant involved in a real estate 
action complained that a judge was too slow deliver- 
ing reasons for an oral judgment. The complainant 
needed the reasons, which were eventually delivered 
more than a year later, to exercise his option to 
appeal the judge’s decision. The complainant sought 
an explanation and compensation for the delay. 


The judge said it was regrettable that he had not 
released his reasons more quickly. He cited a heavy 
workload for the delay, adding that he had no indica- 
tion from the parties involved that there was any 
urgency for obtaining the reasons. 


In reply to the complainant, the Chairman said it 
was regrettable that the judge’s reasons for judgment 
were unduly delayed but pointed out that lawyers 
should be aware that, if their clients are put at a dis- 
advantage by reasons of having not received reasons 
for judgment, it should be brought to the attention 
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of the judge through the court registry. That did not 
happen in this case. The Chairman said there was 
no basis for further review and also noted that the 
Council has no mandate to provide compensation. 


¢ Gender Bias 


The Chairman closed eight complaint files alleging 
gender bias. Four files were from women alleging 
gender bias by male judges, while four files involved 
complaints by men alleging gender bias against men 
by both male and female judges. 


One complainant alleged that a judge displayed a 
bias against victims of sexual assault in the “insensi- 
tive and intrusive” manner he used to question her. 
The woman alleged the judge did not want to hear all 
of the evidence involved in her case by demanding 
yes or no answers and said the judge repeatedly 
interrupted her. 


The judge denied any bias but noted that, as a result 
of the complaint, he had discussed the issue with the 
Crown Counsel on the case and was told that the 
judge sometimes gave the impression that he was 
biased. The judge apologized to the complainant 
and vowed to change his conduct. 


In a second file, a number of complainants claimed 

a judge had demonstrated a bias, against women by 
imposing a “mind-boggling light” sentence upon 
conviction of a person accused of sexual assault. 

The Chairman explained the principle of judicial dis- 
cretion with respect to sentencing and noted that if 
the sentence was too light, it was a matter for the 
Crown to appeal. 


In a child custody matter, a complainant accused 

a judge of being biased in favour of women after cus- 
tody of his daughter was awarded to his estranged 
wife. The complainant did not take issue with the 
judge’s decision, but said the judge had “one set of 


rules for women and one for men”. The complainant 
also took issue with being lumped in with fathers 
who do not take an interest in their daughters or 
who abuse women and children. 


The complainant was informed that there was no 
evidence to support his allegation of bias against 
men. He was also informed that if he felt there was 
an error in the judge’s custody decision, it was a mat- 
ter for a court of appeal to decide. 


° Conflict of Interest 


Judges are sometimes accused by complainants of 
being too closely aligned with certain parties to make 
a fair decision. One complainant alleged that a judge 
was in conflict of interest in adjudicating a case in 
which the municipal police force had been involved 
because the judge had once been a police commis- 
sioner. The complainant was informed that there was 
no reasonable apprehension of bias and therefore no 
basis for any investigation. 


In another case, a complainant alleged that the judge 
was in conflict of interest because he had been an 
acquaintance of her family for a number of years and 
because she had consulted him regarding her case on 
several occasions. The judge denied the allegations, 
noting that he had known the complainant superfic- 
ially for a number of years, but had never discussed 
the matter with her, except to advise her to speak 

to her lawyer when she questioned him about the 
length of time it was taking for the case to be set for 
trial. The Chairman said the complaint was “totally 
unfounded”, adding that the judge’s reply fully 
responded to the allegations. 


+ Judicial Proceedings 


/ 


Judges may be accused of conducting an “unfair ’ 
trial when the results do not satisfy a litigant or other 
affected parties. One complainant alleged that a 
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judge had rendered his decision without reading 
transcripts from an examination for discovery which 
earlier had been entered into evidence. The judge 
acknowledged that the allegation was true and apol- 
ogized. He noted, however, that having read the tran- 
scripts as a result of the Chairman’s request for his 
comments, he had concluded that the contents would 
not have changed his decision. In closing the file, 

the Chairman expressed his disapproval of the 
judge’s conduct. 


A landed immigrant from Jamaica who had pleaded 
guilty to importing narcotics, said a judge had abused 
the judicial process by unfairly changing his mind 
about the disposition of her case and, in the process, 
had caused her mental anguish. The complainant 
said the judge had proposed as a sentence that she 
voluntarily leave the country with her children rather 
than be separated from them during a period of 
incarceration and then had changed his mind and 
imposed a sentence of five years imprisonment. In 
his comments to the Chairman, the judge said he had 
been discussing with counsel the possibilities for an 
innovative sentence which would alleviate or avoid 
separation of the complainant from her children. 
After careful thought and bearing in mind general 
deterrence considerations, he had ordered a term 

of imprisonment followed by deportation. 


Francophone plaintiffs in proceedings in Quebec 
complained that the reasons for judgment were given 
in English. It was explained to them that a judge can 
decide which of the official languages he or she will 
use when both are used in the proceedings. In this 
case, the defence had made its submissions in 
English. The complainants were reminded that the 
judgment would be translated free-of-charge should 
they so desire. They had been so informed earlier, 
when the judgment was rendered. 


Files Closed by the Committee and Panels 
of the Committee 


The Chairman of the Judicial Conduct Committee 
referred five complaints to the Committee, or, pur- 
suant to the change of by-law during the year, to a 
Panel of the Committee. In one of the five files closed 
at this stage, independent counsel was engaged to 
assist in determining the circumstances. 


Summaries of these five cases follow: 


¢ Delay in Rendering Judgment 


The complaint was that a judge had delayed his judg- 
ment in a case heard in 1989. The complainant said 
assurance was given in July, 1991 that a judgment on 
the case would be handed down within six weeks. But 
three months later, there was no decision and “the 
silence is overwhelming” stated the complainant. The 
complainant said the old adage “justice delayed is 
justice denied” could be applied to the case and com- 
plained that delayed judgment may have placed the 
entire proceedings in jeopardy due to a possible con- 
travention of the Charter of Rights and Freedoms, “that is, 
the right to have a trial within a reasonable time”. 


Although the judgment was released soon after the 
Chairman requested comment from the judge and his 
chief justice, the complaint was referred to the full 
Committee for consideration in light of the fact that 
in 1985, the Council passed a resolution concerning 
delays in issuing reserved judgments. That resolution 
stated that “it is the view of the Council that judg- 
ments should be rendered within six months after 
hearings, except in special circumstances, and that all 
Chief Justices and Chief Judges should circulate the 
reserved judgment list to their judges.” 
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Investigation by the Committee determined that the 
judge had four other reserved judgments which had 
passed the six-month period recommended in the 
1985 resolution. The Committee advised the judge 
and chief justice that this was an extremely serious 
matter that could merit a full investigation if left 
unresolved. The judge retired but delivered the out- 
standing judgments before the expiration of the 
period allowed under the applicable legislation to 
complete reserved judgments. 


In reply to the complainant, the Committee said the 
judge should have rendered a decision within six 
months as stated in the Council's resolution. “It was 
unfortunate that these suggestions were not followed 
in this case.” 


* Alleged Attitude and Conduct Problem in 
Dealings with Counsel 


A member of the Bar complained that a judge had 
displayed “an apparent attitude and conduct” prob- 
lem in his dealings with counsel, both in court and 
in chambers. The complaint dealt with two incidents. 
In the first case, the complainant alleged that the 
judge had “tied into” both him and a female counter- 
part over rules of court in relation to the process of 
exchanging pre-trial briefs. 


Subsequently, the complainant said he had another 
“run in” with the judge in his Chambers, which 
caused the complainant hurriedly to break off his 
meeting with the judge. The judge “appears not 

to really understand the process or understand his 
function in it”, wrote the complainant. 


The Committee said the judge’s behaviour in court 
and in chambers showed a lack of respect for counsel. 
It informed the complainant that it appeared the 
judge had offended some members of the Bar and 
that this was “most regrettable”. However, the 


complainant was informed that although the judge’s 
behaviour was regrettable, it did not constitute mis- 
conduct sufficient to warrant a formal investigation. 


* Alleged Criticism of Government Policies 


This complaint file was opened when a complainant 
objected to statements made in a judge’s reasons for 
judgment, concurred in by two other judges, in a 
domestic violence case before a provincial court of 
appeal. The judgment characterized the domestic 
violence which was the subject of the appeal as being 
inappropriate for proceeding to trial in the first place. 
The judgment contained criticism of the government's 
policies with respect to “zero tolerance” for domestic 
violence. 


The complainant alleged that although legislation 
and regulations were in place, the judge “intends to 
nullify this policy, not due to any rule of law within 
his jurisdiction but because of his own personal 
opinions and upbringing”. The complainant further 
stated that the judge’s interpretations of his own cita- 
tions appeared to be “incorrect and dangerous”. If 
the judge’s interpretations were correct, “any law, 
policy or regulation of any duly elected legislative 
body would be subject to review and nullification by 
any trial judge”. After examining the complaint, the 
Committee informed the complainant that the issue 
was a matter for appeal to a higher court. 


e Alleged Lack of Ethical and Humanitarian 
Considerations 


The judge was the subject of a complaint from a law 
professor who was upset over comments the judge 
made during a lunch-time conversation at a confer- 
ence. The professor was concerned that the judge 
“gave the impression that he thought he was uncon- 
strained by ethical and humanitarian considerations” 
and generally did not take his judicial responsibilities 
seriously. 
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The complainant alleged that the judge had said he 
was not interested in the subject matter of the con- 
ference, never thinks about the consequences of his 
decisions to the individual participants and the only 
reason he was a judge was “for the pay cheque”. The 
complainant also claimed the judge had said courses 
designed to make judges aware of gender bias are 
“propaganda”. 


In reply, the Committee expressed its regrets to the 
complainant that she had found the judge’s remarks 
unsettling and noted that as a result of the complaint, 
the judge would perhaps be more sensitive about 
how his remarks might affect others. 


¢ Alleged Sexist and Racist Comments 


A provincial attorney general filed a complaint about 
a judge for comments which allegedly were sexist 
and racist in nature. The complaint was filed at a 
time when the provincial government concerned 
was issuing directives and guidelines to eliminate 
sexist and racist comments of this nature. 


The Committee directed further fact-finding by inde- 
pendent counsel after it became apparent that the 
judge in question did not appreciate the inappropri- 
ateness of his conduct. Counsel reported that the 
judge had been making similar comments for many 
years and did not consider them inappropriate or 
improper. Counsel said the judge did not exhibit 
malicious intent when he made the comments and 
noted that the judge indicated that he regretted 
making the statements and was prepared to avoid 
similar comments in the future. 


In a letter to the Council, the judge recognized his 
comments were offensive to some people. “I erred 

in my actions... this experience has chastened and edu- 
cated me. I am ready, willing and able to avoid such 
comments in the future.” 


A three-member Panel was established to consider 
the counsel's findings. It agreed with counsel's rec- 
ommendations that removal from office was not 
warranted. In a letter to the judge, the Panel said 

the judge appeared to have viewed his comments as 
“harmless banter which was intended to make people 
feel at ease with a judge or in the formality of the 
courtroom.” However, the Panel also told the judge 
the general pattern of his conduct was “improper 
and simply unacceptable” for a person holding judi- 
cial office. 


File Referred to the Full Council 


During the year, one file was referred by a Panel of 
the Judicial Conduct Committee to the full Council. 

A chief justice alleged that there was reason to believe 
that a member of his Court had become “incapacitated 
or disabled from the due execution of the office of 
judge by reason of age or infirmity”. After receiving 
comments on the allegation from the judge in ques- 
tion, the Chairman of the Judicial Conduct Commit- 
tee referred the matter to a three-member Panel of the 
Committee. The Panel reported to the Council that 
there were sufficient grounds to warrant an investiga- 
tion by the Council pursuant to subsection 63(2) of 
the Judges Act. 


After considering the report of the Panel and the 
judge’s written submissions, the Council concluded 
that there should be a formal investigation. The 
Council designated three of its members to be mem- 
bers of the Inquiry Committee. At year’s end, the 
Council was awaiting an indication as to whether or 
not the Minister of Justice of Canada would exercise 
his powers pursuant to subsection 63(3) of the Act 
and appoint one or more members of the Bar to the 
Inquiry Committee. This is the first time in the history 
of the Council that an Inquiry Committee has been 
established to consider an allegation that a judge may 
be “incapacitated or disabled from the due execution 
of the office of judge by reason of age or infirmity”. 
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PSSUES 


he Canadian Judicial Council, composed as it is of 

chief justices from all parts of Canada, is a unique 

forum for the exchange of ideas and for building 
consensus on matters affecting the administration of 
justice. 


A number of committees are involved in this aspect 
of the Council’s work: the Administration of Justice 
Committee; the Judicial Independence Committee; 
the Trial Courts Committee; the Appeal Courts Com- 
mittee; and the Executive Committee. The member- 
ship of these committees is found in Appendix B. 


This chapter highlights some issues considered by 
the Council and its Committees in 1992-93. 


Delays Project 


uring the year under review, the Appeal Courts 

Committee and Trial Courts Committee continued 

their work on the Delays Project, which was initi- 
ated in August, 1991 by Council Chairman Chief 
Justice Antonio Lamer. The project was undertaken 
to address the amount of time it takes a Canadian 
citizen to have his or her day in court, a problem 
which has plagued Canada’s justice system in some 
areas of the country for many years. 


The Committees’ work was divided into three phases: 
information gathering; analysis, to examine the infor- 
mation and draft preliminary reports pinpointing the 
delays and possible solutions; and action, which would 
include giving support and assistance to chief justices 
to combat delay. 


Phase one revealed that there is no standard for 
gathering relevant statistics. Some jurisdictions had 
excellent statistics, others based their numbers on 


estimates and some had no statistics at all. They also 
found some delays which were clearly unacceptable. 
For example, the Appeal Courts Committee found 
the most serious delay in appeal courts in the pro- 
vinces of Ontario and Quebec where the average 
delay between the commencement of the appeal and 
a hearing in civil cases was more than 30 months. 


Each committee prepared reports and recommenda- 
tions which were released at the Canadian Bar Asso- 
ciation’s 1992 Annual Meeting in Halifax. 


The Trial Courts Committee report contained three 
recommendations: adoption of a uniform methodol- 
ogy of data collection and presentation in consulta- 
tion and co-operation with federal and provincial 
Attorneys General; consideration of the adoption 
and implementation of a Court Delay Reduction 
Program tailored to each court’s needs and resources; 
and adoption and implementation of time standards 
which set out average times for legal processes to 
help identify and remedy delay. 


The Appeal Courts Committee also suggested time 
standards be developed for the progress and com- 
pletion of appeals. In addition, it said a statement on 
the basic statistical information kept by appeal courts 
should be developed; called for a more active role 
for Courts of Appeal in supervising and controlling 
appeals from commencement to final disposition; and 
suggested a range of solutions divided into three 
main areas: procedural; administrative; substantive 
and structural. 


At the CBA’s Mid-Winter Meeting in February, 1993, 
Chief Justice Antonio Lamer updated CBA members 
on the Council’s work and called on the Association 
for support. 
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“The issue of timely justice ought to be front and cen- 
tre in your deliberations. Excessive delay saps public 
confidence in the administration of justice,” he said. 
“I urge you to give this matter priority in your delib- 
erations to demonstrate to the public that you have 
their interests at heart. There is no doubt that if the 
judiciary and the Bar work together, the situation with 
respect to court delay can be dramatically improved 
in this country. It is going to take an enormous 
amount of work as well as some imagination and 
innovation. Please join us in addressing this issue 

by providing leadership on this vital question of 
public importance.” 


The Bar agreed to work with the council on this 
important initiative and designated a representative 
in each of the provinces to liase with the provincial 
chief justices. Liaison was also established with the 
Canadian Centre for Justice Statistics which under- 
took to offer advice with respect to data collection. 
In addition, the Department of Justice of Canada indi- 
cated that it would undertake to review its practices 
and procedures with a view to eliminating unneces- 
sary court delays. 


At the end of the year under review, work was 
continuing on this project. 


Judicial Independence 
and Accountability 


À tits Annual Meeting in September, 1992, the 
\ Council agreed with a recommendation from 


pre 
F 


| Lits Judicial Independence Committee that an 
eminent academic be asked to undertake a study on 
issues of judicial independence and accountability. 
Professor Martin Friedland of the Faculty of Law 

at the University of Toronto will conduct the study, 


which will have the active co-operation of the 
Federal Department of Justice and the Federation of 
Law Societies of Canada. The study is to be completed 
in early 1995 and will explore issues of independence 
and accountability from an historical, comparative 
and contemporary perspective. 


Topics to be studied include: the effect of the Charter 
of Rights and Freedoms on judicial independence; 
whether judicial independence should be further 
constitutionalized; techniques for selecting judges; 
confirmation hearings; the role of chief justices; the 
role of the judiciary in the administration of the 
courts; the composition and functioning of judicial 
councils; the relationship between provincial and 
federal judicial councils; the disciplining of judges; 
performance evaluations; setting remuneration; and 
retirement policy. 


Professor Friedland will consult with judges, govern- 
ment officials, administrators, lawyers and others 
with an interest in the administration of justice. 


Criminal Code Amendments Regarding 
Jury Selection 


A n recommendation of the Administrative of Jus- 

_ tice Committee, the Council wrote to the Minister 
V of Justice suggesting an amendment to the Crimi- 
nal Code which would allow for two additional jurors 
to be selected during jury selection at the judge’s dis- 
cretion as a safety valve for long trials. 


The two extra jurors would be selected to replace 
those who fall ill or may for other reasons be unable 
to continue on the jury. 
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Guidelines on the Use of Contempt 
Powers 


1he Council continues to pay close attention to 

the issue of the use of contempt powers by the 

judiciary. It remains opposed to codification of 
contempt of court as proposed by the federal gov- 
ernment in the mid-1980s. 


In 1985, the Council asked its Administration of 
Justice Committee to undertake a study of the law 

of contempt and prepare proposals or guidelines for 
the management of contempt powers to assist judges, 
promote uniformity and avoid abuse. The first draft 

of guidelines was distributed to the judiciary in 
November, 1986 in the form of a working paper. In 
light of new court decisions on contempt, the guide- 
lines were revised in 1989 and again in 1992. 


The most recent document, Some Guidelines on the Use 
of Contempt Powers, was prepared by the Administra- 
tion of Justice Committee in late 1992 and distributed 
to all federally appointed judges in February, 1993. 
Copies were also sent to all provincial court chief 
judges. 


The Guidelines states that use of contempt powers may 


be necessary on occasion in order to give due attention 
to the authority of the court. In doing so, judges must 
afford to those alleged to have committed contempt 
the appropriate safeguards and consider the interests 
of litigants in cases before them. “There are surpris- 
ingly few contempt cases in Canada, largely because 
judges do not overreact to provocative situations. 
With proper guidelines, we think the risk of abuse 

in all courts can be virtually eliminated.” 


The guidelines define contempt as falling into four 
main categories: interfering with judicial proceedings, 
including publications sub judice; improper criticism 
of a court or judge which interferes with proceedings; 


disobedience of orders or judgments; and a residual 
category relating to obstruction of the courts’ process 
or officers. The document assesses the need to have 
contempt, as a legal question, “considered carefully 
and judicially, and decided in accordance with well 
established legal principles”. 


Seventeen guidelines deal with the following subjects: 
definition of contempt; jurisdiction; classification of 
contempt; the distinction between contempt in facie 
and contempt ex facie; alternative remedies; the 
nature of the summary procedure in contempt; those 
who may bring proceedings; statutory courts and 
courts and tribunals of inferior jurisdiction; mens rea; 
the defence of truth; contempt and the charter; the 
involvement of the judge; the state of mind of the 
judge; the trial or hearing of an alleged contemnor; 
procedural guidelines for contempt in the face of the 
court; procedural guidelines for contempt not in the 
face of the court and sentencing for contempt. 


Child Support Guidelines 


Following an invitation from the Deputy Minister 

M of Justice, representatives from each of the trial 

1 courts across the country met with officials from 
the Department of Justice to discuss the work of the 
Federal/Provincial/Territorial Committee which was 
formed in 1990 by the Ministers of Justice to study and 


make recommendations on issues of child support. 
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The judges who attended the meeting were designated 
by their chief justices because of their involvement 
and expertise in family law cases. They did not attend 
as spokespersons for the Canadian Judicial Council 
or the judiciary in general. The Department of Justice 
had proposed the meeting as a way of learning some 
of the practical implications and administrative con- 
cerns of those who would be responsible for applying 
child support guidelines, if issued by governments 
after further study and decision. 
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Judicial Support and Facilities 


udicial independence and judicial competence 

depend in large measure on the adequacy of support, 

including such things as courtroom security, 
libraries, secretarial and research assistance, efficient 
administrative support, the availability of court 
clerks and the provision of court reporters. 


In 1990-91, the Council had endorsed a recommen- 
dation of the Liaison Committee of the Canadian 
Judicial Council and the Canadian Judges Conference 
that judicial support be assessed periodically. In 
January, 1993, a questionnaire was distributed to all 
Chief Justices of Courts of Appeal and Trial Courts. 
The survey produced the following results: 


Appeal Courts 


+ The ratio of secretaries to judges ranged from 
one to one in Quebec, to one to three in Ontario. 


+ Research assistance available to appeal judges 
varied widely, usually based on the number 
of judges on the Court. Ontario, the largest 
court with 24 judges, had nine articling law 
students, two research assistants and a Judges’ 
librarian. In Quebec, where the Court con- 
sisted of 21 judges, there were eight law clerks, 
four articling law students, 15 law students 
and a librarian. Nova Scotia’s six appeal 
judges had access to two law clerks and were 
able to use one computer terminal to access 
QUICKLAW and other sources, while nine 
judges in Newfoundland and three judges 
in Prince Edward Island had no research 
assistance. 


¢ A designated staff member acts as a media 
spokesperson in courts in Saskatchewan, 
Manitoba, Ontario, New Brunswick, 


Nova Scotia, Prince Edward Island and 
Newfoundland. In each case, the person also 
performs other functions, such as registrar, 
deputy registrar, prothonotary and executive 
assistant to the Chief Justice. 


Trial Courts 


e The ratio of secretaries to judges ranged from 
one to one in Quebec (where 25 per cent of 
each secretary’s time is spent working for the 
court administration) and the Federal Court of 
Canada, to one to five in Alberta. 


+ As was the case in the Appeal Courts, research 
assistance available to members of Trial Courts 
covered a broad range, with judges in the larger 
courts having the most access to research aid. 
Ontario’s 250 trial court judges had 20 law 
clerks available and survey respondents said 
research assistance was available in all judicial 
centres. Quebec, with 162 judges, had seven 
law clerks and 16 law students, the latter avail- 
able for eight months of each year. Judges in 
New Brunswick, Newfoundland and 
Manitoba had no research assistance. 


+ Judges’ chambers (at home location) are conve- 
niently located in relation to secretarial assis- 
tance in all trial courts except Nova Scotia; in 
relation to courtrooms, in all trial courts except 
Quebec, in relation to library facilities in all 
trial courts except Newfoundland. 


+ There is adequate provision for the safety 
and well being of judges while attending their 
duties on circuit in Alberta, Manitoba, Quebec, 
Prince Edward Island, the Tax Court of Canada 
and the Federal Court of Canada, but inadequate 
provision in Newfoundland, Saskatchewan 
and Nova Scotia. 
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and appropriate salary while on the bench and 
adequate retirement income afterwards are key 
to an independent judiciary. 


| s the federal government has recognized, a secure 


Judges must be beyond all suspicion of temptation to 
use their office for personal gain. Judicial remunera- 
tion is also vital because lawyers who are recruited 
for the bench frequently accept a drop in earnings 
when they become judges. Their appointments often 
hinge on other considerations, such as the opportu- 
nity to serve the public and to influence jurisprudence 
more directly. Nevertheless, salary is a factor. 


The principle of judicial independence is guaranteed, 
in part, through the Judges Act, which requires the 
Minister of Justice of Canada every third year to 
appoint a commission (the “Triennial Commission”) 
consisting of between three and five commissioners, 
“to inquire into the adequacy” of judges’ salaries and 
benefits. Within six months, the Commission must 
submit a report to the Minister containing its recom- 
mendations. The Minister must then table the report 
in Parliament. 


Triennial Commissions have been appointed four | 
times since Parliament enacted the process in 1981 
and the Canadian Judicial Council continues to believe 
the concept of the Triennial Commission is sound. It 
helps maintain the independence of the judiciary 
from the executive and legislative branches of gov- 
ernment, and reduces the potential for politicization 
of the issue of judges’ compensation. 


However, the Council has increasingly found the 
operation of the Commission process in practice to 
be quite disappointing, largely because the recom- 
mendations of the 1983, 1986 and 1989 Commissions 
were never fully implemented by Parliament. 


In the year under review, judges’ disappointment 
with the process established for dealing with matters 
of judicial compensation escalated for two key 
reasons. 


First, there was no movement on Bill C-50, which was 
introduced in the House of Commons in December, 
1991 to implement a small portion of the recommen- 
dations of the 1989 Triennial Commission, the 
“Courtois Commission”. 


Although the Bill did not call for restoration of judges’ 
salaries to “1975 equivalence,” or for elimination of 
judges’ contributions toward their annuities, as pro- 
posed by the Courtois Commission, it did offer the 
judiciary some satisfaction by proposing increased 
survivors’ annuities and improvements in conference 
and representational allowances. 


The second area of disappointment was the federal 
government's decision in early December, 1992 to 
freeze judicial salaries by legislating, in a general bill 
affecting all public sector workers, a freeze of the statu- 
tory indexation entitlement for federally appointed 
judges as set out in the Judges Act. This announcement 
by the Minister of Finance would maintain judicial 
salaries at the 1992 level for fiscal years 1993 and 
1994. It was put into effect by Bill C-113. 


The introduction of Bill C-113 upset many federally 
appointed judges because the government acted 
unilaterally, without consulting the Council, the 
Canadian Judges Conference, or the 1992 Triennial 
Commission, the “Crawford Commission”, which was 
preparing for public meetings into judicial salaries 
and benefits as the freeze was announced. The 1992 
Commission on Judges Salaries and Benefits had 
been appointed in September, 1992 by the Minister 
of Justice. It consisted of five members and was 
chaired by Mr. Purdy Crawford. 
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No doubt the vast majority of judges would have 
accepted the freeze if consulted, knowing the difficult 
financial situation facing the country. However, the 
unilateral freeze on the indexation provisions was 
announced only days after the submission to the 
1992 Triennial Commission of the Brief of the Joint 
Committee on Judicial Benefits of the Canadian Judi- 
cial Council and the Canadian Judges Conference. 
In the Brief, the judges had agreed to forego a salary 
increase (as opposed to an indexation increase). The 
November brief said the $9,000 increase required for 
“1975 equivalence”, as recommended by previous 
Commissions, would not be sought at the time in 
light of the government's financial situation. 


In an oral presentation to the Triennial Commission 
in mid-December, 1992, Yves Fortier, representing the 
Canadian Judicial Council and the Canadian Judges 
Conference, said federal judges felt the freeze could 
be the “thin edge” of executive intervention into their 
salary package. “Today, it’s the statutory indexation, 
tomorrow it could be salaries, the day after tomorrow 
it could be pension annuities,” he told the Commission. 


As Chief Justice Lamer told the Mid-Winter Meeting 
of the Canadian Bar Association in February, 1993: 
“The experience with the Triennial Commission 
process illustrates that the executive and legislature 
have not let the process achieve its objectives... noth- 
ing less than the independence of the judiciary is at 
stake in these matters. It is not, fundamentally, a 
question of money, but a question of appropriate 
division of responsibility between the executive, the 
legislature and the judiciary.” 


Chief Justice Lamer’s comments lent weight to state- 
ments made in the Joint Brief. 


“History has unfortunately demonstrated that in 
the eleven years since it was enacted, the Triennial 
Commission process has been frustrated and para- 
lyzed,” stated the brief. “Obstacles have arisen, 
reasons have been invoked, third parties have inter- 
vened, and, sadly, the result has been the impeach- 
ment of the integrity of the process...” 


In addition to foregoing a salary increase to “1975 
equivalence,” the Joint Committee asked the Triennial 
Commission to make the following recommendations 
to the government: 


¢ to confirm judges “entitlement to salary of 
1975 equivalence” (which would have been 
$165,500 as of April 1, 1992); 


¢ in the event that judges are required to continue 
contributing to their annuity program, obliga- 
tion to make annuity contributions should 
cease when a judge first becomes eligible for 
retirement; 


¢ the Judges Act should be changed to provide 
for a full, unreduced annuity, payable when a 
judge’s age and number of years in office total 
80, provided the judge has served 10 years in 
office; 


+ the office of supernumerary judge should not 
be eliminated or limited; 


e Section 54 of the Judges Act should be amended 
to provide for a maternity leave for eligible 
judges; 
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¢ Judges of the Supreme Court of Canada 
should obtain full retirement entitlement after 
10 years of service with the Court; 


¢ the government should be required to introduce 
legislation every three years implementing the 
recommendations of the Triennial Commission. 
Such action, said Fortier at the public presenta- 
tion, would produce an informed debate “and 
not... the procrastination, the refusal to act, the 
demeaning situation where judges have to go, 
in effect, cap in hand... in order that they should 
be treated fairly from a financial point of view”; 
and 


+ reports of triennial commissions should 
be exempted from reference to a standing 
committee. 


Pursuant to the Judges Act, the report of the 1992 
Triennial Commission was required to be filed with 
the Minister on March 31, 1993, the end of the period 
under review in this report. 


The Council recognizes the need for restraints 

on public spending, but remains of the view that 
these recommendations and those contained in the 
Courtois Report and other Triennial Commission 
reports with respect to salaries and benefits, includ- 
ing annuities, should be implemented. 


The acknowledged purpose of the triennial commis- 
sions is to reduce the element of political process in 
the determination and adjustment of judicial compen- 
sation, and to reinforce the principal of judicial inde- 
pendence by obtaining the recommendations of 
persons with experience following a full and 
independent review. 


The triennial commission process was adopted by 
Parliament in the public interest. Failure to adopt 
the recommendations of triennial commissions risks 
making this independent review process ineffective 
and effectively thwarts the evident intention of 
Parliament. 
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A. Members of the 
Canadian Judicial 
Council, 1992-93 


The Right Honourable 
Antonio Lamer, PC. 
Chief Justice of Canada 
Chairman 


The Honourable Allan McEachern 
Chief Justice of British Columbia 
First Vice-Chairman 

(to September, 1992) 


The Honourable Guy A. Richard 
Chief Justice of the Court of 
Queen’s Bench of New Brunswick 
First Vice-Chairman 

(from September, 1992) 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 
Second Vice-Chairman 

(from September, 1992) 


The Honourable 
Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Claude Bisson 


The Honourable 

David H. Campbell 

Associate Chief Justice of the 
Supreme Court of British Columbia 


The Honourable 

Norman H. Carruthers 

Chief Justice of Prince Edward 
Island 


The Honourable 

Donald H. Christie 

Associate Chief Judge of the Tax 
Court of Canada 


The Honourable Pierre Coté 
Senior Associate Chief Justice of 
the Superior Court of Quebec 
(to June, 1992) 


The Honourable 

J.-Claude Couture 

Chief Judge of the Tax Court of 
Canada 


The Honourable René Dionne 
Senior Associate Chief Justice of 
the Superior Court of Quebec 
(from July, 1992) 


The Honourable Charles Dubin 


The Honourable 
Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable 

Constance R. Glube 

Chief Justice of the Supreme 
Court of Nova Scotia 


The Honourable Alan B. Gold 
Chief Justice of the Superior 
Court of Quebec 

(to July, 1992) 


The Honourable 
Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable 

Alvin C. Hamilton 

Associate Chief Justice, Family 
Division, of the Court of Queen’s 
Bench for Manitoba 


The Honourable Benjamin Hewak 
Chief Justice of the Court of 
Queen’s Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division 
of the Supreme Court of 


; Chief Justice of Ontario Newfoundland 
Chief Justice of Quebec J 
The Honourable William A. Esson 
The Honourable 
Chief Justice of the Supreme 
Frank W. Callaghan LOC nb: 
: : : Ourt Of Dritis oilumbla 
Chief Justice of the Ontario Court 
of Justice 
Notes: 
1. Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order for easy reference. 
2. The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on the Council every two years. * 
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The Honourable William L. Hoyt 
Chief Justice of New Brunswick 
(from February, 1993) 


The Honourable 

Ralph E. Hudson* 

Justice of the Supreme 
Court of the Yukon Territory 
(from February, 1993) 


The Honourable Julius A. Isaac 
Chief Justice of the 
Federal Court of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the 
Federal Court of Canada 


The Honourable 

Kenneth MacDonald 

Chief Justice of the Trial Division 
Supreme Court of 

Prince Edward Island 


The Honourable 

Donald K. MacPherson 

Chief Justice of the Court of 
Queen's Bench for Saskatchewan 


The Honourable 

Harry C.B. Maddison* 

Justice of the Supreme Court of 
the Yukon Territory 

(to August, 1992) 


The Honourable Roy McMurtry 
Associate Chief Justice of the 
Ontario Court of Justice 


The Honourable Pierre Michaud 
Associate Chief Justice of the 
Superior Court of Quebec 

(from July, 1992) 


The Honourable Tevie H. Miller 
Associate Chief Justice of the 
Court of Queen’s Bench of Alberta 
(to January, 1993) 


The Honourable 

W. Kenneth Moore 

Chief Justice of the Court of 
Queen’s Bench of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 
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The Honourable 

Jeffrey J. Oliphant 

Associate Chief Justice of the 
Court of Queen’s Bench for 
Manitoba 


The Honourable 

Ian H.M. Palmeter 

Associate Chief Justice of 

the Supreme Court of Nova Scotia 


The Honourable 

Lawrence A. Poitras 

Chief Justice of the Superior Court 
of Quebec 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable Stuart G. Stratton 
Chief Justice of New Brunswick 
(to June, 1992) 


The Honourable 

Allan H. Wachowich 

Associate Chief Justice of the 
Court of Queen’s Bench of Alberta 
(from February, 1993) 


B. Committee Members 
Executive Committee 

Chief Justice Antonio Lamer 
Chairman 

Chief Justice Claude Bisson 


Chief Justice 
Norman H. Carruthers 


Chief Justice Lorne O. Clarke 

Chief Judge J.-Claude Couture 
Chief Justice Charles L. Dubin 
Chief Justice William A. Esson 


Chief Justice 
Noel H.A. Goodridge 


Chief Justice 
Donald K. MacPherson 


Chief Justice Guy A. Richard 
Chief Justice Richard J. Scott 


Administration of Justice 
Committee 


Chief Justice Constance R. Glube 
Chairman 


Chief Justice William A. Esson 
Chief Justice Julius Isaac 


Chief Justice 
Donald K. MacPherson 


Associate Chief 
Justice Pierre Michaud 


Associate Chief Justice 
John W. Morden 


Finance Committee 


Associate Chief Justice 
John W. Morden 
Chairman 


Chief Justice 
Norman A. Carruthers 


Notes: 


Chief Justice Constance R. Glube 
Chief Justice Noel H.A. Goodridge 


Chief Justice 
Donald K. MacPherson 


Judges Computer Advisory 
Committee 


Madam Justice Ellen I. Picard 
Chairperson 

Madam Justice Nancy Bateman 
Mr. Justice Marvin Catzman 
Mr. Justice Jean-Jacques Fleury 
Mr. Justice Irving Goldenberg 
Chief Justice Allan McEachern 
Mr. Justice Georges Savoie 


Chief Justice Richard J. Scott 


Advisors: 
Ms. Jean Chilibeck 


Dr. Martin Felsky 


Professor Robert Franson 


Judicial Benefits Committee 
Chief Justice Lawrence A. Poitras 
Chairman 

Chief Judge J.-Claude Couture 
Chief Justice T. Alex Hickman 


Chief Justice 
Kenneth R. MacDonald 


Chief Justice Allan McEachern 


Associate Chief Justice 
Roy R. McMurtry 


Chief Justice W. Kenneth Moore 
Chief Justice Richard J. Scott 


1. These lists show committee membership as at March 31, 1993. | 
2. Committee membership is established at the Council's annual meetings, held in the autumn. 
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Judicial Conduct Committee 
Chief Justice Guy A. Richard 
Chairman 

Chief Justice Claude Bisson 


Chief Justice 
Norman H. Carruthers 


Chief Justice Lorne O. Clarke 
Chief Judge J.-Claude Couture 
Chief Justice Charles L. Dubin 
Chief Justice William A. Esson 
Chief Justice Noel H.A. Goodridge 
Chief Justice Antonio Lamer 


Chief Justice 
Donald K. MacPherson 


Chief Justice Richard J. Scott 


Judicial Education Committee 


Associate Chief Justice 
David H. Campbell 
Chairman 


Chief Justice Claude Bisson 


Chief Justice 
Norman H. Carruthers 


Associate Chief Judge 
Donald H. Christie 


Chief Justice Lorne O. Clarke 


Associate Chief Justice 
René Dionne 


Chief Justice Charles L. Dubin 
Chief Justice Catherine A. Fraser 
Chief Justice Noel H.A. Goodridge 


Chief Justice Benjamin Hewak 


Academic Consultant: 
Professor Stanley Sadinsky 
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Judicial Independence 
Committee 


Chief Justice Richard J. Scott 
Chairman 

Chief Justice Edward D. Bayda 
Chief Justice T. Alex Hickman 


Associate Chief Justice 
James A. Jerome 


Chief Justice Allan McEachern 


Associate Chief Justice 
Roy R. McMurtry 


Associate Chief Justice 
Jeffrey J. Oliphant 


Associate Chief Justice 
Ian H.M. Palmeter 


Liaison Committee of the 
Canadian Judicial Council and 
the Canadian Judges Conference 


Chief Justice Benjamin Hewak 
Chairman 

Chief Justice Claude Bisson 
Mr. Justice David McWilliam 
Mr. Justice Daniel Kennedy 


Nominating Committee 

Chief Justice W. Kenneth Moore 
Chairman 

Chief Justice Claude Bisson 

Chief Justice Kenneth MacDonald 


Study Leave Selection Committee 
Chief Justice W. Kenneth Moore 
Chairman 

Chief Justice Constance R. Glube 


Associate Chief Justice 
John W. Morden 


Dean Normand Ratti 


Dean Robert Sharpe 


Appeal Courts Committee 

Chief Justice Noel H.A. Goodridge 
Chairman 

Chief Justice Edward D. Bayda 
Chief Justice Claude Bisson 

Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Charles Dubin 

Chief Justice Catherine A. Fraser 
Chief Justice William L. Hoyt 
Chief Justice Julius A. Isaac 

Chief Justice Allan McEachern 


Associate Chief Justice 
John W. Morden 


Chief Justice Richard J. Scott 
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Trial Courts Committee 

Chief Justice T. Alex Hickman 
Chairman 

Chief Justice Frank W. Callaghan 


Associate Chief Justice 
David H. Campbell 


Associate Chief Judge 
Donald H. Christie 


Chief Judge J.-Claude Couture 


Associate Chief Justice 
René Dionne 


Chief Justice William Esson 
Chief Justice Constance R. Glube 
Chief Justice Benjamin Hewak 
Mr. Justice Ralph E. Hudson 


Associate Chief Justice 
James A. Jerome 


Chief Justice Kenneth MacDonald 


Chief Justice 
Donald K. MacPherson 


Associate Chief 
Justice Roy McMurtry 


Associate Chief Justice 
Pierre Michaud 


Chief Justice W. Kenneth Moore 


Associate Chief Justice 
Jeffrey J. Oliphant 


Associate Chief Justice 
Ian H.M. Palmeter 


Chief Justice Lawrence A. Poitras 
Chief Justice Guy A. Richard 


Associate Chief Justice 
Allan H. Wachowich 


C. Canadian Judicial 
Council Seminar, 1992 


Judges from twenty courts across Canada were parti- 
cipants in the Canadian Judicial Council Seminar, 
July 26 — 30, 1992, in Victoria, British Columbia. 
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MONDAY, JULY 27 


The Charter 
Scope of Application of the Charter 
Associate Dean Robin Elliot 
Faculty of Law, University of British Columbia 
Remedies 
Mr. Justice Ken Lysyk 
Supreme Court of British Columbia 
Section 2: Fundamental Rights and Freedoms 
Mr. Justice Peter Cory 
Supreme Court of Canada 
Section 15: Equality 
Dean Lynn Smith 
Faculty of Law, University of British Columbia 


TUESDAY, JULY 28 


Family and Sexual Violence Dilemmas for the 
Justice System: Current Legal and Clinical Issues 
Impact of Violence on the Family 


Dr. Peter Jaffe 
Director, London Family Court Clinic 
The Child Witness 
Ms. Myra Lefkowitz, Consultant/Trainer, 
Child Witness Programmes, Metropolitan Toronto 
Ms. Christine McGoey, Counsel 
Victim/Witness Assistance Programme, 
Ontario Ministry of Attorney General 


WEDNESDAY, JULY 29 


Contracts /Torts / Damages 


Recent Developments: Contracts and Torts 
Professor Don Clark 
College of Law, University of Saskatchewan 


Professor Joost Blom 
Faculty of Law, University of British Columbia 


Perspectives on Damages — 

The Interface of Contract, Tort and Equity 
Madam Justice Beverley McLachlin 
Supreme Court of Canada 


Simultaneous Workshops: 
Assessment of Damages in Personal Injury and 
Wrongful Death Cases 

Chief Justice Claude Bisson (Chair) 

Mr. Justice René Letarte 

Superior Court of Quebec 

Mr. Justice Martin Taylor 

Court of Appeal of British Columbia 


Actions in Damages Against the Government and 
Against Public Servants for Bureaucratic Negligence 
Madam Justice Rosalie Abella (Chair) 
Ontario Court of Appeal 
Professor Yves Ouellette 
Faculty of Law, Universite de Montreal 


The Duty to Bargain in Good Faith 
Chief Justice Charles Dubin (Chair) 
Ontario Court of Appeal 


Professor Jamie Cassels 
Faculty of Law, University of Victoria 


THURSDAY, JULY 30 


Criminal Law 
Substantive Criminal Law: Sexual Assault 
Before and After Bill C-49 

Professor Don Stuart 

Faculty of Law, Queen’s University 

Mr. Justice Archie Campbell 

Ontario Court of Justice (General Division) 
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D. Human and 


Financial Resources, 
1992-93 


The Council is served by an Exec- 
utive Director and two support 
staff located at the Council office 
in Ottawa. 


1992-93 Expenditures of the Canadian Judicial Council 
Salaries and benefits $162,834 
Transportation and communications 43,111 | 
Professional and special services 164,643 
Rentals 18,678 
Purchase, repair and upkeep 318 
Utilities, materials and supplies 19,094 

| Construction and acquisition of machinery and equipment 16,360 
Other 296 
Internal expenditures 3,465 
TOTAL $428,799 
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E. Canadian Judicial 
Council By-laws 


ARTICLE I 
Title 


1.01 These by-laws may be cited as 
the Canadian Judicial Council By-Laws. 


ARTICLE II 
Interpretation 


2.01 In these by-laws: 

(a) “Act” means the Judges Act, R.S.C. 
1985, c.J-1; 

(b) “Chairman” means the Chief 
Justice of Canada; 

(c) “Council” means the Canadian 
Judicial Council established by the Act; 
(d) “Executive Committee” means the 
Executive Committee of the Council 
as provided for in these by-laws; 

(e) “Executive Director” means the 
Executive Director of the Council as 
provided for in these by-laws; 

(f) “First Vice-Chairman” means the 
Vice-Chairman who has been a mem- 
ber of the Council longer than the 
other Vice-Chairman; 

(g) “judge” means a judge to whom 
the Act applies; 

(h) “Second Vice-Chairman” means 
the Vice-Chairman who is not the 
First Vice-Chairman; 

(i) “Vice-Chairman” means a vice- 
chairman pursuant to these by-laws. 


ARTICLE III 
Meetings 


Annual meeting 


3.01 There shall be an annual meeting 
of the Council which shall be held in 
the month of September unless the 
Executive Committee directs otherwise. 


3.02 The Executive Committee shall 
fix the date and place of the annual 
meeting before August 1 but, if it fails 
to do so, the date and place shall be 
fixed by the Chairman. 


Mid-year meeting 


3.03 There shall be a mid-year meet- 
ing of the Council in Ottawa, in the 
month of March, unless the Executive 
Committee directs otherwise. 


Special meetings 


3.04 Special meetings of the Council 
may also be called by the Chairman, 
by the Executive Committee, by the 
Council or at the written request of 
not less than ten members of the 
Council. The dates and places for all 
special meetings, unless fixed by the 
Council, shall be fixed by the Execu- 
tive Committee, except a meeting 
called by the Chairman for which the 
Chairman shall fix the date and place. 


Notice of special meeting 


3.05 Notice of the time and place of 
any such special meeting shall be com- 
municated to every member of the 
Council in such manner as the Execu- 
tive Committee deems expedient hav- 
ing regard to the circumstances except 
a meeting called by the Chairman, for 
which notice shall be given in a manner 
deemed expedient by the Chairman. 


Notice of meeting 


3.06 The Executive Director shall give 
to each member of the Council at least 
30 days notice of the time and place 
of any meeting of the Council. 


Quorum 

3.07 A majority of the members of the 
Council shall constitute a quorum. 
Adjournment 


3.08 Any meeting of the Council may 
be adjourned to such date and place 
as the Council may decide. 


Presiding officer of Council 


3.09 The presiding officer at all meet- 
ings of the Council shall be: 

(a) the Chairman; 

(b) in the absence of the Chairman, 
the First Vice-Chairman; 
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(c) in the absence of the Chairman and 
the First Vice-Chairman, the Second 
Vice-Chairman, or 

(d) in the absence of the Chairman 
and the Vice-Chairmen, the senior 
member of the Council present at 
such meeting. 


Attendance of non-member at 
Council meeting 


3.10 The Council may authorize any 
person who is not a member of the 
Council to attend, but not to vote, at 
a meeting of the Council. 


Voting 


3.11 Voting at meetings of the Coun- 
cil shall be by a show of hands unless 
a vote by secret ballot is requested by 
at least ten members. 


ARTICLE IV 
Officers 


The Chairman 


4.01 Except as provided in article 3.09, 
the Chairman shall preside at all meet- 
ings of the Council and of the Execu- 
tive Committee, and shall be the Chief 
Executive Officer of the Council. 


The Vice-Chairmen 


4.02 The Chairman may designate 
two members of the Council to be 
Vice-Chairmen of the Council, at 
least one of whom shall be an elected 
member of the Executive Committee. 


Term of Vice-Chairmen 


4.03 The Vice-Chairmen shall hold 
office at the pleasure of the Chairman. 


Duties of Vice-Chairmen 


4.04 The First Vice-Chairman or, in the 
absence of the First Vice-Chairman, the 
Second Vice-Chairman, shall act in the 
absence or disability of the Chairman 
and perform such other functions and 
duties as the Council may determine. 


Chairman of the Executive 
Committee 


4.05 The Chairman may from time 

to time designate a Vice-Chairman 

to act as Chairman of the Executive 
Committee, and the Vice-Chairman 
so designated shall thereupon have 
the authority and responsibility of the 
chairman of such committee subject 
to the right of the Chairman to resume 
the chairmanship at any time. 


Chairman of the Judicial 
Conduct Committee 


4.06 The Chairman shall designate one 
of the Vice-Chairmen to be chairman 
of the Judicial Conduct Committee, 
who shall hold office at the pleasure 

of the Chairman. 


Office of Council 


4.07 The office of the Council shall be 
in the National Capital Region. 


Executive Director of Council 


4.08 The Council shall appoint an 
Executive Director who is not a mem- 
ber of the Council, and may also 
employ other personnel as required 
for the full and proper discharge of 
its duties and responsibilities. 


Duties of Executive Director 


4.09 The Executive Director shall have 
charge of the office of the Council, shall 
be responsible for all matters generally 
ascribed to the position and shall per- 
form all duties required by the Chair- 
man, by the Council or by any of its 
Committees. 


Acting Executive Director 


4.10 Where, for any reason, the Execu- 
tive Director is unable to act, an Acting 
Executive Director may be appointed 
by the Chairman. 
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ARTICLE V 
Executive Committee 


Composition of the Executive 
Committee 


5.01 There shall be an Executive 
Committee of the Council consisting 
of the Chairman and nine members of 
the Council who shall be elected by 
the Council from among its members. 


Additional Member of 
Committee 


5.02 If the Chairman appoints as one 
of the Vice-Chairmen a person who 
is not elected to the Executive Com- 
mittee that Vice-Chairman shall be an 
additional member of the Executive 
Committee. 


Members 


5.03 Three members of the Executive 
Committee shall be elected at each 
annual meeting and shall hold office 
for three years. A member of the 
Executive Committee whose term 
expires at an annual meeting shall 
not be eligible for re-election until 
the following annual meeting. 


Vacancy 


5.04 When a member of the Executive 
Committee resigns therefrom or ceases 
to be a member of the Council, the 
Executive Committee may appoint 
another member of the Council as a 
replacement until the next annual 
meeting of the Council. 


5.05 When a member of the Executive 
Committee resigns therefrom or ceases 
to be a member of the Council, the 
Council at its next annual meeting 
shall elect one of its members as a 
replacement. 


Duration of term 


5.06 A member of the Executive 
Committee elected pursuant to article 
5.05 shall hold office until the expiry 
of the term of office of the person 
being replaced. 
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Powers and duties of the 
Executive 


5.07 The Executive Committee is 
responsible for the supervision and 
management of the affairs of the 
Council. Without limiting the gener- 
ality of the foregoing, the Executive 
Committee shall have all the powers 
vested in the Council except for (i) the 
making of by-laws, (ii) the appoint- 
ment of members of the Executive 
Committee and standing committees 
other than as provided herein, and 
(iii) the powers of the Council referred 
to in Article VIII of these by-laws. 


Quorum 


5.08 A majority of the members of 
the Executive Committee shall consti- 
tute a quorum. 


Functioning of the Committee 


5.09 Meetings of the Executive Com- 
mittee shall be held at such intervals, 
in such manner, at such place and 
upon such notice as the Executive 
Committee may from time to time 
determine. 


Meetings 


5.10 The Chairman, a Vice-Chairman 
or any three members may, at any 
time, call a meeting of the Executive 
Committee. 


Resolution 


5.11 A resolution consented to in 
writing or by any electronic method, 
by all members of the Executive Com- 
mittee, shall be as valid and effectual 
as if it had been passed at a meeting 
of the Executive Committee duly 
called and held. Such resolution may 
be in two or more counterparts which 
together shall be deemed to constitute 
one resolution in writing. Such reso- 
lution shall be filed with the minutes 
of the proceedings of the Executive 
Committee and shall be effective on 
the date stated thereon or, if no date 
is specified, when filed. 
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ARTICLE VI 
Standing and ad hoc Committees 


Standing Committees 


6.01 There shall be a Standing Com- 
mittee of the Council on each of the 
following subjects: 

(a) judicial conduct, 

(b) judicial education, 

(c) judicial benefits, 

(d) judicial independence, 

(e) administration of justice, 

(f) finance, 

(g) appeal courts, and 

(h) trial courts. 


Membership 


6.02 Each standing committee, except 
the Standing Committees on Judicial 
Conduct, Appeal Courts and Trial 
Courts, shall have a minimum of five 
members who shall be elected at each 
annual meeting. The chairman of each 
such committee shall be elected annu- 
ally by the members of the Committee 
from among their own number. 


Exception for committee 
membership 


6.03 The members of the Standing 
Committees on Appeal Courts and 
Trial Courts shall respectively consist 
of the Council members who are 
members of such courts and the chair- 
men of such committees shall be the 
Chief Justices of the Appeal Court 
and the Trial Court of the province 

or territory in which the next annual 
meeting is to be held. 


Vacancy 


6.04 Any vacancy in a standing com- 
mittee arising between annual meet- 
ings may be filled by the Executive 
Committee. 


Objects 


6.05 A standing committee is respon- 
sible for the achievement of its objects 
subject to the approval of the Finance 
Committee for the expenditure of 
public funds. 


6.06 Articles 5.08, 5.09 and 5.11 of 
these by-laws apply mutatis mutandis 
to any committee of the Council. 


Ad hoc Committees 


6.07 The Chairman, the Executive 
Committee or the Council may estab- 
lish and prescribe the powers and 
duties of ad hoc committees. Judges 
who are not Council members may be 
included in the membership as needed 
from time to time. 


Expenses 


6.08 Judges who attend a meeting of 
a standing or ad hoc committee of the 
Council duly called by its chairman, 
and for which approval to hold the 
meeting has been received from the 
Council Chairman, shall be reim- 
bursed their expenses in so attending 
the meeting pursuant to section 41(1) 
of the Act. 


ARTICLE VII 
Nominating Committee 


Election of Nominating 
Committee 
7.01 At every annual meeting the 


members of the Council shall elect a 
three-member Nominating Committee. 


Chairman 


7.02 The Nominating Committee 
shall appoint from amongst its mem- 
bers, a chairman who shall organize 
the work of the Committee and 
preside over its meetings. 
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Duties of Committee 


7.03 The Nominating Committee shall 
nominate candidates for membership 
on the Executive Committee and on all 
standing committees. 


Written Report 


7.04 A written report of the nomina- 
tions proposed by the Nominating 
Committee shall be sent to the mem- 
bers of the Council at least 30 days 
before each annual meeting of the 
Council. 


Representation 


7.05 In preparing its report the 
Nominating Committee shall consider 
and, if possible, nominate candidates 
who will furnish regional and juris- 
dictional representation. 


Candidates 


7.06 Notwithstanding the report 

of the Nominating Committee, any 
member of the Council may nominate 
from the floor any eligible member 

of the Council for election to the Exec- 
utive Committee or to a Standing 
Committee. 


ARTICLE VII 
Judicial Conduct 


Committee 


8.01 (a) The members of the Executive 
Committee shall constitute the Judicial 
Conduct Committee. 


Vice-Chairman of Committee 


(b) The Chairman of the Judicial Con- 
duct Committee may designate a Vice- 
Chairman of the Judicial Conduct 
Committee to carry out such duties 

of the Chairman as may be delegated 
by the Chairman from time to time. 


Complaint or allegation about 
conduct of a judge 


8.02 (a) Every complaint or allegation 
received at the office of the Council, 
concerning the conduct of a judge 
who is subject to the Act, shall be 
referred to the Executive Director. 

(b) Every complaint or allegation 
received by any member of the Coun- 
cil concerning the conduct of a judge 
which, in the opinion of such member, 
may require the attention of the 
Council, shall be sent to the Executive 
Director. 

(c) A Council member shall draw to 
the attention of the Executive Director 
any conduct of a judge of that mem- 
ber’s court which, in the view of that 
member, may require the attention of 
the Council, and such conduct shall 
be treated in the same manner as if it 
were the subject of a complaint. 


Referral to chairman 


8.03 (a) The Executive Director shall 
establish a file and, subject to article 
8.01 (b), shall refer every complaint or 
allegation mentioned in article 8.02 to 
the Chairman of the Judicial Conduct 
Committee. 


Duty to inform 


(b) The Executive Director shall pro- 
vide a copy of any complaint or alle- 
gation made to the Council against 

a judge together with a copy of any 
replies, to the judge concerned, and 
to the judge’s Chief Justice or Chief 
Judge. 


Duties of chairman of 
Committee 


8.04 (a) The Chairman of the Judicial 
Conduct Committee shall review the 
complaint or allegation and may: 

(i) close the file where the matter is 
trivial, vexatious or without sub- 
stance and advise the complainant 
accordingly with an appropriate 
explanation; or 
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(ii) after obtaining comments from the 
judge and the judge’s Chief Justice or 
Chief Judge, close the file and advise 
the complainant, with an appropriate 
explanation, where the matter is with- 
out substance or where the conduct 
clearly is not serious enough to war- 
rant removal. 

(b) The Chairman of the Judicial Con- 
duct Committee may cause further 
inquiries to be made where the matter 
is likely to be referred to a Panel of 
the Judicial Conduct Committee and 
where further information appears to 
be necessary for the Panel to fulfil its 
function. 

(c) Where further inquiries are made, 
the judge who is the subject of the 
complaint shall be provided an oppor- 
tunity to respond to the gist of the alle- 
gations and evidence against such 
judge and any response by the judge 
shall be included in the report of such 
further inquiries. 

(d) The Chairman of the Judicial 
Conduct Committee shall refer any 
file which is not closed, to a Panel 

of the Judicial Conduct Committee 
together with the report of the further 
inquiries, if any, and any recommenda- 
tion which the Chairman may make. 


Duties of panel 


8.05 (a) A matter which is referred to 
a Panel of the Judicial Conduct Com- 
mittee pursuant to article 8.04 (d) shall 
be dealt with by a Panel of up to five 
members of the Committee designated 
for this purpose by the Chairman of 
the Judicial Conduct Committee. 

(b) The Panel shall review the matter 
and the report of the further inquiries, 
if any, and may: 

(i) refer the matter back to the Chair- 
man of the Judicial Conduct Commit- 
tee to cause further inquiries to be 
made; or 

(ii) decide that no investigation pur- 
suant to subsection 63(2) of the Act is 
warranted and advise the complainant 
accordingly with an appropriate 
explanation where the matter is with- 
out substance or where the conduct 
clearly is not serious enough to war- 
rant removal; or 


ove 


(iii) refer the matter to the Council 
together with its own report and con- 
clusion that an investigation pursuant 
to subsection 63(2) of the Act may be 
warranted. | 

(c) If the Panel concludes that an 
investigation may be warranted pur- 
suant to subsection 63(2) of the Act, it 
shall specify the grounds of alleged 
misconduct which could warrant an 
investigation. 

(d) After the Panel has completed its 
review of a complaint, the members 
of the Panel shall not participate in 
any further consideration of the same 
complaint by the Council. 


Duties of Council 


8.06 (a) Prior to the Council consider- 
ing the report of a Panel, the Chairman 
of the Judicial Conduct Committee 
shall designate up to five members of 
the Canadian Judicial Council (other 
than those who served on the Panel) 
to be available to serve on any subse- 
quent Inquiry Committee which 
might be established pursuant to the 
Act. The members so designated shall 
not participate in any deliberations of 
the Council in relation to the matter 
in question. 

(b) A copy of the report of the Panel 
to the Council shall be provided to 
the judge, who shall be entitled to 
make written and oral submissions to 
the Council as to whether or not there 
should be an investigation pursuant 
to subsection 63(2) of the Act. 

(c) After considering the report of the 
Panel and the submissions, if any, the 
Council shall decide: 

(i) that no investigation pursuant to 
subsection 63(2) of the Act is warranted 
and advise the complainant and the 
judge accordingly with an appropri- 
ate explanation where the matter is 
without substance or where the con- 
duct clearly is not serious enough to 
warrant removal; or 

(ii) that an investigation into the mat- 
ter shall be held pursuant to subsec- 
tion 63(2) of the Act since the matter 
may be serious enough to warrant 
removal. 
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Inquiry Committee 


8.07 (a) Such investigation shall be 
conducted by an Inquiry Committee 
composed of the members designated 
previously pursuant to article 8.06(a) 
together with any additional members 
appointed by the Minister pursuant 
to section 63(3) of the Act. 

(b) The Inquiry Committee shall con- 
duct the investigation in accordance 
with sections 63 and 64 of the Act and 
shall report its conclusions to the 
Council. 


Inquiry Committee Report 


8.08 (a) All of the parties before the 
Inquiry Committee shall be provided 
with copies of the Committee’s report 
and shall be provided a full opportu- 
nity to be heard before the Council. 
(b) Where the Council, in its report to 
the Minister pursuant to section 65(1) 
of the Act, departs from the report of 
the Inquiry Committee it shall, never- 
theless, provide the Minister with the 
original report of the Inquiry 
Committee. 


Request from Minister or 
Attorney General 


8.09 (a) Where the Council receives 

a request from the Minister of Justice 
of Canada under subsection 63(1) or 
69(1) of the Act or a request from the 
Attorney General of a province under 
subsection 63(1) of the Act to conduct 
an inquiry as to whether a judge or 
other person should be removed from 
office for any of the reasons set forth 
in subsection 65(2) of the Act, the 
Chairman of the Judicial Conduct 
Committee shall appoint up to five 
members of the Council to serve on 
the Inquiry Committee. 

(b) Such an inquiry shall be conducted 
in accordance with articles 8.07 and 
8.08 of these by-laws as though it were 
an investigation. 


Non-participation in 
deliberations 


8.10 The Chairman of the Canadian 
Judicial Council and the Chief Justice 
and Associate Chief Justice of the 
Federal Court of Canada shall not 
participate in the consideration of any 
aspect of a complaint in any capacity 
unless he or she considers it to be nec- 
essary to do so in the interests of the 
due administration of justice. 


ARTICLE IX 
Judicial Education 


Seminars and Conferences 


9.01 Pursuant to sections 41(1) and 
60(2)(b) of the Act the Council may 
authorize judges to attend seminars 
and conferences for their continuing 
education. 


ARTICLE X 
Finance 


Meetings, Seminars and 
Conferences 


10.01 The Chairman of the Council is 
authorized to approve the attendance 
of federally appointed judges at meet- 
ings, seminars or conferences held for 
a purpose related to the administration 
of justice. A judge attending such a 
meeting, seminar or conference is 
entitled to be reimbursed for expenses 
incurred, pursuant to section 41(1) 

of the Act. 


Finance Committee 


10.02 The Finance Committee shall 
prepare for the Executive Committee 
the Council’s annual budget for pre- 
sentation to the Commissioner for 
Federal Judicial Affairs. 


3 6 


Pe Oe eo 


Objects 


10.03 At each meeting of the Council 
the Finance Committee shall present 
a current report on the financial 
affairs of the Council. It shall also 
supervise the financial affairs and 
operations of the Council and its 
committees, and undertake such fur- 
ther financial assignments that the 
Council or its Executive Committee 
may direct. 


ARTICLE XI 
Amendment of By-Laws 


Amendments 


11.01 These by-laws may be amended 
by a majority vote of all the members 
of the Council upon notice in writing 
of the proposed amendment being 
given to the Executive Director not 
less than 30 days before the meeting 

of the Council where such amendment 
will be considered. 


Notice 


11.02 Upon receiving any such notice 
the Executive Director shall forthwith, 
and not less than 10 days before such 
meeting, cause a copy thereof to be 
communicated to every member of 
the Council. 


Waiving of Notice Period 


11.03 Notwithstanding articles 
11.01 and 11.02 the notice period 

for a change to these by-laws can be 
waived by agreement of two-thirds 
of the members present at a meeting 
of the Council. 


F Text of Part Il of the Judges Act 


Following is the text of Part II of the Judges Act, which governs 
the Canadian Judicial Council. It is taken from the 1989 Office 
Consolidation of the Act. 


Part Il 


Canadian Judicial Council 


Definition of 
“Minister” 


Council 
established 


Successive 
terms of 
senior judges 


Successor to 
senior judge 


Interpretation 


58. In this Part, “Minister” means the Minister of 
Justice of Canada. 


Constitution of the Council 


59. (1) There is hereby established a Council, to be 
known as the Canadian Judicial Council, consisting of 


(a) the Chief Justice of Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any senior associate chief 
justice and associate chief justice of each superior 
court or branch or division thereof; 


(c) subject to subsection (2), one of the senior 
judges, as defined in subsection 22(3), of the 
Supreme Court of the Yukon Territory and the 
Supreme Court of the Northwest Territories; 


(d) the chief judge and any associate chief judge of 
each county court or, where there is no such chief 
judge or associate chief judge, such judge as is 
named by the judges of that court to represent that 
court on the Council; and 


(e) the Chief Judge and Associate Chief Judge of the 
Tax Court of Canada. 


(2) The senior judges referred to in paragraph (1)(c) 
shall succeed each other on the Council every two 
years. 


(3) In the event of the death or resignation of a 
senior judge referred to in paragraph (1)(c) during 
the term of that judge on the Council, the judge 
who succeeds that judge as senior judge of the 
same court shall become a member of the Council 
for the remainder of the term. 
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Substitute 
member 


Objects of 
Council 


Powers of 
Council 


Meetings of 
Council 


Work of 
Council 


By-laws 


(4) Each member of the Council may appoint a 
judge of that member’s court to be a substitute 
member of the Council and the substitute member 
shall act as a member of the Council during any 
period in which he is appointed to act, but the 
Chief Justice of Canada may, in lieu of appointing a 
member of the Supreme Court of Canada, appoint 
any former member of that Court to be a substitute 
member of the Council. R.S., c. J-1, s. 30; R.S., 
el6o@nd Supp.)s. 107 1976-7756, 25765015416; 
1980-81-82-83, c. 158, s. 45. 


60. (1) The objects of the Council are to promote 
efficiency and uniformity, and to improve the 
quality of judicial service, in superior and county 
courts and in the Tax Court of Canada. 


(2) In furtherance of its objects, the Council may 


(a) establish conferences of chief justices, associate 
chief justices, chief judges and associate chief judges; 


(b) establish seminars for the continuing education 
of judges; 
(c) make the inquiries and the investigation of 


complaints or allegations described in section 63; 
and 


(d) make the inquiries described in section 69. 

Ro CU-1:S 302k Sse) 16(2nd Supp.), s. 10; 1974- 
75-76, c. 48, 8. 17; 1976-77, c. 25, s. 15; 1980-81-82-83, 
GC, 158,5. 45. 


61. (1) The Council shall meet at least once a year. 


(2) Subject to this Act, the work of the Council shall be 
carried on in such manner as the Council may direct. 


(3) The Council may make by-laws 

(a) respecting the calling of meetings of the Council; 
(b) respecting the conduct of business at meetings 
of the Council, including the fixing of quorums for 
such meetings, the establishment of committees of 


the Council and the delegation of duties to any 
such committees; and 


(c) respecting the conduct of inquiries and 
investigations described in section 63. R.S., c. J-1, 
s O01R Sc 162nd'Supp:))s. 10; 1976-77, c 25, s. 15. 
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Employment 
of counsel 
and assistants 


Inquiries 


Investigations 


Inquiry 
Committee 


Powers of 
Council or 
Inquiry 
Committee 


62. The Council may engage the services of such 
persons as it deems necessary for carrying out 

its objects and duties, and also the services of 
counsel to aid and assist the Council in the conduct 
of any inquiry or investigation described in section 
63. RS. c. 16(2nd Supp.), s. 10; 1976-77, c. 25, 

ss. 15, 16; 1980-81-82-83, c. 157, s. 16. 


Inquiries concerning Judges 


63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of a 
superior or county court or of the Tax Court of 
Canada should be removed from office for any of 
the reasons set out in paragraphs 65(2)(a) to (d). 


(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior 
or county court or of the Tax Court of Canada. 


(3) The Council may, for the purpose of conducting 
an inquiry or investigation under this section, 
designate one or more of its members who, 
together with such members, if any, of the bar of a 
province, having at least ten years standing, as may 
be designated by the Minister, shall constitute an 
Inquiry Committee. 


(4) The Council or an Inquiry Committee in 
making an inquiry or investigation under this 
section shall be deemed to be a superior court and 
shall have 


(a) power to summon before it any person or 
witness and to require him to give evidence on 
oath, orally or in writing or on solemn affirmation 
if the person or witness is entitled to affirm in civil 
matters, and to produce such documents and 
evidence as it deems requisite to the full investiga- 
tion of the matter into which it is inquiring; and 


(b) the same power to enforce the attendance of any 
person or witness and to compel the person or wit- 
ness to give evidence as is vested in any superior 
court of the province in which the inquiry or inves- 
tigation is being conducted. 


of 
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Prohibition of (5) The Council may prohibit the publication of 


information 
relating to 
inquiry, etc. 


Inquiries may 
be public or 
private 


Notice of 
hearing 


Report of 
Council 


Recommen- 
dation to 
Minister 


information or documents placed before it in any 
connection with, or arising out of, an inquiry or 
investigation under this section when it is of the 
opinion that the publication is not in the public 
interest. 


(6) An inquiry or investigation under this section 
may be held in public or in private, unless the 
Minister requires that it be held in public. R.S., 

c. J-1, s. 31; RS. c. 16(2nd Supp.), s. 10; 1976-77, 
c. 25, s. 15; 1980-81-82-83, c. 158, s. 46. 


64. A judge in respect of whom an inquiry or 
investigation under section 63 is to be made shall 
be given reasonable notice of the subject-matter 

of the inquiry or investigation and of the time and 
place of any hearing thereof and shall be afforded an 
opportunity, in person or by counsel, of being heard 
at the hearing, of cross-examining witnesses and of 
adducing evidence on his own behalf. R.S., c. J-1, 
3.31; RS, ¢ l6@ndsupp.),'s. 107197677760 25782 15: 


Report and Recommendations 


65. (1) After an inquiry or investigation under 
section 63 has been completed, the Council shall 
report its conclusions and submit the record of the 
inquiry or investigation to the Minister. 


(2) Where, in the opinion of the Council, the judge 
in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled 
from the due execution of the office of judge by 
reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 
(c) having failed in the due execution of that office, or 


(d) having been placed, by his conduct or 
otherwise, in a position incompatible with the due 
execution of that office, 


the Council, in its report to the Minister under sub- 
section (1), may recommend that the judge be 
removed from office. R.S., 1985, c. J-1, s. 65; R.S., 
1985/2 27nd Supp.)ys-5: 
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Effect of Inquiry 


Disentitlement 66. (1) [Repealed, R.S., 1985, c. 27(2nd Supp.), s. 6] 


to salary 


Leave of 
absence with 
salary 


Annuity to 
judge who 
resigns 


Further 
inquiries 


(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
6502), to be incapacitated or disabled, for such 
period as the Governor in Council, in view of all 
the circumstances of the case, may consider just or 
appropriate, and if leave of absence is granted the 
salary of the judge shall continue to be paid during 
the period of leave of absence so granted. 


(3) The Governor in Council may grant to any 
judge found to be incapacitated or disabled, if the 
judge resigns, the annuity that the Governor in 
Council might have granted the judge if the judge 
had resigned at the time when the finding was 
made by the Governor in Council. R.S., 1985, c. J-1, 
8200, R'5., 1935, ¢.27(2nd supp), s. 6: 


67. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 6] 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of the 
Minister, commence an inquiry to establish whether 
a person appointed pursuant to an enactment of 
Parliament to hold office during good behaviour 
other than 


(a) a judge of a superior or county court or of the 
Tax Court of Canada, or 


(b) a person to whom section 48 of the Parliament of 
Canada Act applies, should be removed from office 
for any of the reasons set out in paragraphs 65(2)(a) 
to (d). 
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Applicable 
provisions 


Removal 
from office 


Orders and 
reports to be 
laid before 
Parliament 


Powers, 
rights or 
duties not 
affected 


(2) Subsections 63(3) to (6), sections 64 and 65 and 
subsections 66(1) and (2) apply, with such 
modifications as the circumstances require, to 
inquiries under this section. 


(3) The Governor in Council may, on the 
recommendation of the Minister, after receipt of a 
report described in subsection 65(1) in relation to 
an inquiry under this section in connection with 
a person who may be removed from office by the 
Governor in Council other than on an address of 
the Senate or House of Commons or on a joint 
address of the Senate and House of Commons, by 
order, remove the person from office. 1974-75-76, 
c 48,.5218;11976-77, C1258. 15) 1980-3 1252-837 

oe 1587s5-48: 


Report to Parliament 


70. Any order of the Governor in Council made 
pursuant to subsection 69(3) and all reports and 
evidence relating thereto shall be laid before 
Parliament within fifteen days after that order is 
made or, if Parliament is not then sitting, on any 
of the first fifteen days next thereafter that either 
House of Parliament is sitting. 1974-75-76, c. 48, 
S: 1671976-77, € 2onS. 15: 


Removal by Parliament or Governor in Council 


71. Nothing in, or done or omitted to be done 
under the authority of, any of sections 63 to 70 
affects any power, right or duty of the House of 
Commons, the Senate or the Governor in Council 
in relation to the removal from office of a judge or 
any other person in relation to whom an inquiry 
may be conducted under any of those sections. 
1974-75-76, c. 48,/s: 18; 1976-77,,c..25, s: 15. 
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~)anada’s federally appointed judiciary, like every 
| institution in every country and jurisdiction, is 
\ under increasing scrutiny and pressure. 


Those who scrutinize will find, I have every 
confidence, that Canada’s federal judiciary comprises 
men and women of superior quality, whether they 
are judged against the judiciaries of other lands, or 
against our history. If a few transgress the 
boundaries of what is acceptable, as a few inevitably 
do, they are very few indeed. 


But possessing a judiciary of superior quality and 
the highest standards of conduct is just a part of our 
concern. Our federal judiciary must also be seen to 
be so. 


In an age of diminished trust, heightened skepticism, 
increasingly unconstrained willingness to challenge, 
and sophisticated means of doing so, meeting both of 
these standards is proving a task of immense 
complexity. 


Yet it is the task the Council is mandated to perform. 
During 1993-94, the fiscal year covered in this report, 
our efforts were directed increasingly to these 
complexities within the two fundamental tasks we 
are assigned to carry out. 


These tasks are worth recalling. 


On the one side, we are to improve the quality of the 
federal judiciary, and promote its efficiency and uni- 
formity. This task has at its heart continuing 
education of the federally appointed members of 
Canada’s courts. 
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On the other, we are to ensure that those appointed 
to judge others can themselves be held accountable 
through processes governed by standards at least as 
demanding as the standards applying to those being 
judged. Later in this report, the cases that came 
before us and their disposition, where disposition 
there has been, will be discussed further. 


Canada’s federal judiciary deals with an immense 
volume of work. Given this volume, the number of 
complaints must be considered low — although 
larger than in any previous year and rising as aware- 
ness of the Council’s role in considering complaints 
becomes more widespread. As well, the great major- 
ity of the complaints registered with the Council do 
not represent complaints about the conduct of judges 
but about the decisions of judges. On such 
complaints the Council cannot act but must defer to 
the appropriate appeal court. 


These numbers testify to the continuing quality of 
Canada’s federal judiciary and, perhaps, to the 
humanness of this institution — points both worth 
recalling in an age when the media can dispose of the 
reputations of whole professions on the basis of one 
member’s transgressions, then blithely move on. 


In both of these tasks, then, we progressed in the past 
year, as we have done throughout the Council’s 
23-year history. 


It was also made clear to us, however, that in certain 
areas of growing importance we have a great deal 
more work to do. 


On such issues as gender and racial equality within 
the courts, and accountability, the judiciary has been 
criticized and found wanting. Opinions within the 
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Council vary on these matters. I am conscious that 
progress in each of these areas has been uneven, 
varying by province, by court and at times by 
individual judge. 


More important, I am aware that when a report such 
as Touchstones for Change: Equality, Diversity and 
Accountability, the Canadian Bar Association Report 
on Gender Equality in the Legal Profession, criticizes 
the judiciary and the Council itself for insensitivity to 
the concerns of women, we have a responsibility to 
either disprove that criticism or demonstrate how we 
are responding. In any case, we are bound to 
consider the matters seriously. 


This we have done. Before the Touchstones report was 
published, we had already commissioned a study of 
judicial independence and accountability. As well, 
we have established a Special Committee on Equality 
in the Courts, including a subcommittee to plan 
in-depth education programs on equality issues. In 
February 1994, a number of Council members 
attended a two-day seminar organized by the West- 
ern Judicial Education Committee on gender equality 
in judicial decision making. 


From such activities, I am confident increased under- 
standing will come within the judiciary on these 
issues and the way they are changing the 
expectations of those to whom we render justice. 


From understanding, I believe will come change con- 
sistent with both our judicial heritage and the need of 
all those within our complex and changing society to 

believe in the fundamental fairness of our judiciary. 


From change, I hope will come a heightened sense 
among all Canadians in all groups that justice cannot 
only be done, but seen to be. 
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It is only on that basis that this Council and its 
successors can contribute to the legacy of a judiciary 
and a system of justice that continue to be envied 
around the world for their quality, probity and 
progressiveness. 


Let me, in closing, acknowledge the hard work and 
dedication of my colleagues and express my thanks 
to them and to the staff of the Council for all they 
have done to secure that legacy. 


Dune 
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Antonio Lamer, P.C. C.J.C 
Chairman 
Canadian Judicial Council 
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Members of the Canadian Judicial Council, 1993 Annual Meeting 


General Overview 


| Parliament in 1971. It has the statutory mandate 
1 “to promote efficiency and uniformity, and to 
improve the quality of judicial service, in superior 
courts and in the Tax Court of Canada,” (subsection 
60(1) of the Judges Act). 


The Canadian Judicial Council was created by 


The Council is chaired by the Chief Justice of Canada 
and includes the chief justices, associate chief justices, 
chief judge and associate chief judge of all courts 
whose judges are appointed by the federal govern- 
ment. The senior judges of the Supreme Court of the 
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Yukon Territory and the Supreme Court of the North- 
west Territories share a seat serving alternate two- 
year terms as Council members. A list of members 
who served in 1993-94 can be found in Appendix A. 


The Council’s activities fall into four broad categories. 
It plays a role in judicial education (see Chapter 2 of 
this report); deals with complaints against federally 
appointed judges (Chapter 3); provides a forum for 
developing consensus among its members on various 
matters concerning the administration of justice 
(Chapter 4) and, generally in conjunction with the 
Canadian Judges Conference, makes recommenda- 
tions to the federal government with respect to 
judicial salaries and benefits (Chapter 5). 
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The full Council meets semi-annually, in fall and 
spring. In fiscal year 1993-94, the Council met 
September 29, 1993 in St. John’s, Newfoundland and 
March 25, 1994 in Ottawa. Much of the Council’s 
work is carried out through committees, which meet 
as need requires. À list of Council Committees, 
including names of members, is found in Appendix B. 


The Council is served by a three-person secretariat 
in Ottawa. Resource information is set out in 
Appendix D. 


Agreement with National Archives 


À tthe close of the year under review, the 

| | Chairman on behalf of the Council signed a 
L \Memorandum of Agreement with the National 
Archivist of Canada to ensure that Council records 
are preserved for future generations. The agreement 
means important aspects of the judicial history of 
Canada — aspects which are very much concerned 
with the public - will be available at the appropriate 
time for research and consultation. 


Chief Justice Antonio Lamer said the records, 
coupled with the Council’s oral history project — a 
series of tape-recorded interviews with former Coun- 
cil members and others who were involved in its 
establishment and played key roles in its operations — 
“mean we have provided the raw materials for sound 
scholarship and informed public opinion about the 
Council, one of Canada’s key national institutions.” 
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Seminar for Council Members 


or the third consecutive year, a special seminar for 
M Council members was held in conjunction with 

1 the 1994 mid-year meeting in Ottawa. The topic, 
Judicial Conduct: Independence and Accountability, 
was a Subject of particular interest and timeliness for 
members of the Council. 


If judges are to be as impartial as humanly possible, 
then they must be allowed — indeed required — to 
work in conditions that both promote and protect 
that impartiality. Judicial independence, at its root, 
is concerned with this matter, impartiality. 


At the same time, there is rising and legitimate 
concern for the accountability of judges to be impar- 
tial and to conduct themselves in a manner that is, 
and is seen to be impartial. 


Judicial independence and accountability, in 
consequence, go hand-in-hand but are not automati- 
cally compatible and, in fact, ensuring both — as 
both are essential to a healthy system of justice — can 
be a complex and, at times, controversial matter. 


The special seminar sought to explore these issues, 
and to do so in the context of other work of the 
Council, notably a study begun at the Council’s 
bequest, by Professor Martin Friedland of the Faculty 
of Law at the University of Toronto. 


At the same time, the seminar was germane because 
there have been demands for more accountability of 
judges and calls for lay participation in judicial coun- 
cils as well as the introduction of disciplinary powers 
for judicial councils. 
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And, as well, Touchstones for Change, the Canadian 
Bar Association’s Report on Gender Equality in the 
Legal Profession, suggested that a “more effective 
disciplinary process” was needed to deal effectively 
with complaints against judges. 


These are issues that are fundamental, not only in 
terms of the accountability and independence of 
judges, but in terms of the system of justice itself. 


To gain perspective, the seminar was organized to 
provide at the outset a view of the familiar but differ- 
ent working of the American federal and state 
judicial systems. 


The American systems impose different requirements 
on the judiciary from those in Canada, including 
most importantly, at the state level, the accountability 
of elected of judges in most states. Most state 
commissions established to consider complaints and 
discipline judges have been in place since 1980 and 
have the authority, usually granted by a state’s 
constitution, to adjudicate cases involving judicial 
misconduct and impose sanctions ranging from 
admonishment to removal. 


The commissions, moreover, consist not only of 
judges but also lawyers and lay members of the 
public, an approach that has been suggested in the 
Canadian context, and already is used to some 
degree in provincial judicial councils. 


For all the differences, the U.S. federal and state 
judiciaries nonetheless confront quite similar issues, 
such as how to handle complaints while balancing 
questions of confidentiality on one side and sufficient 
visibility to be credible with complainants and com- 
mentators on the other. 
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Seminar Speakers 


The Honorable Lewis Campbell, Senior Judge of 
the U.S. Court of Appeals, First Circuit 


Ms. Lisa Milord, Project Attorney, American Judi- 
cature Society 


Mr. George Thomson, Deputy Minister of Justice 
and Deputy Attorney General of Ontario 


Professor Ed Ratushny, Q.C., Faculty of Law, Uni- 
versity of Ottawa 


Madam Justice Jean MacFarland, Regional Senior 
Judge, Central East Region, Ontario Court (Gen- 
eral Division) 


Ms. Gretta Chambers, Lay Member, Quebec Judi- 
cial Council 


Maitre Louis Créte, Lawyer, McCarthy, Tétrault 


Ms. Judy Rebick, Lay Member, Ontario Judicial 
Council 


In similar fashion, the experience of Ontario in 
reforming the structure and mandate of the Ontario 
Judicial Council which deals with complaints about 
the conduct of provincially appointed judges 
provided a perspective, including its acceptance of 
the idea of lay members on the Council. 


The question of lay members of judicial councils was 
joined directly in the context of public accountability. 


Ms. Judy Rebick, former president of the National 
Action Committee on the Status of Women and a lay 
member of the Ontario Judicial Council, in particular 
argued for greater transparency in the work of 
judicial councils. While accepting that frivolous com- 
plaints should remain secret, she argued that the 
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public would have increased confidence in the justice 
system if complaints that had passed the investiga- 
tive stage were made public. 


The general theme of public confidence requiring 
more public disclosure or some other form of visible 
response by the judiciary formed something of a leit- 
motif for the seminar. 


Maître Louis Crête, a Montreal lawyer and counsel 
to the Quebec Judicial Council, noted, for example, 
that the Quebec media had made the judiciary a 
target more than in most other parts of Canada, 

and suggested that public trust and confidence in the 
judiciary had been eroded because of this. 


This suggested, he argued, that the judiciary should 
make accountability a priority, and that the processes 
of judicial accountability be made as open as possible 
to reassure the public that judges are in fact account- 
able for their conduct. 
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The specific question of the credibility of judicial 
councils, as distinct from the judiciary, was raised by 
Ms. Gretta Chambers, a lay member of the Quebec 
Judicial Council. Their work, she argued, is suspect 
among members of the public. 


She warned, however, that there is a danger of the 
complaint process being driven by public opinion 
and this, she said, cannot be allowed to happen. 
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Jn the 1990’s, judges, like lawyers and other 
professionals, are faced with increased workloads, 
fast-paced societal change and scarcity of resources. 

Within this context it is vital that judges have oppor- 

tunities for continuing education and training. 


If judges are to improve the administration of justice, 
including the fair and efficient management of trials 
and reduction of court delay, it is important that they 
continually upgrade and improve their knowledge, 
skills, techniques and awareness through ongoing 
education. 


Parliament recognized the importance of continuing 
education when the Canadian Judicial Council was 
created by including an educational mandate for 
the Council in the Judges Act. As set out under 
paragraph 60(2)(b), a role of the Canadian Judicial 
Council is to “establish seminars for the continuing 
education of judges”. 


Traditionally, to meet this mandate, the Council has 
itself organized an annual four to five-day summer 
seminar for judges from across the country. In addi- 
tion, it designates educational conferences and semi- 
nars for which judges who attend can have their 
expenses reimbursed under subsection 41(1) of the 
Act.! These activities are carried on through the 
Judicial Education Committee. 


As well, the Study Leave Selection Committee 
reviews applications and recommends judges for the 
National Judicial Study Leave Fellowship Program. 
The Judges Computer Advisory Committee provides 
advice and assistance on computer technology. The 
membership of the three committees can be found in 
Appendix B. 


Federally appointed judges have other educational 
opportunities outside of the mandate of the Council. 


For example, subsection 41(2) of the Act allows the 
reimbursement of expenses incurred by judges in 
attending certain meetings, conferences and seminars, 
as authorized by the chief justice of the individual 
court. In addition, courts in many provinces have 
requested the National Judicial Institute (NJ), a non- 
profit organization funded by the federal and provin- 
cial governments, to exercise its mandate for 
continuing education for federally and provincially 
appointed judges by designing and/or presenting 
courses specifically for members of those courts. 


Finally, second official language training is organized 
under the auspices of the Commissioner for Federal 
Judicial Affairs. 


The Council’s 1993 Summer Seminar 
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yn the year under review, the Council, through its 

| Judicial Education Committee and with the 

À assistance of its academic advisor2, organized a 
week-long seminar in July 1993 in Aylmer, Quebec. 
Judges attended from across Canada as participants. 
The format was a variation on the successful model 
used over the years by the Council since it began 
offering seminars for superior court judges in 1972 
and county and district court judges in 1973. As in 
the past, papers were prepared by judicial colleagues, 
selected academics and other experts, and distributed 
to all participants in advance of the seminar. 


"Section 41(1) states: “A judge of a superior or county court or of the Tax Court of Canada who attends a meeting, conference or seminar that is held for a pur- 
pose relating to the administration of justice, and whose attendance thereat in the capacity of a judge is required by law, or who, with the approval of the chief 
justice or chief judge of that court, attends any such meeting, conference or seminar that the judge in that capacity is expressly authorized by law to attend, is 
entitled to be paid, as a conference allowance, reasonable travel and other expenses actually incurred by him in so attending.” 


The Council wishes to recognize the contribution of Professor Stanley Sadinsky of the Faculty of Law, Queen's University, who was Academic Advisor to the 


Judicial Education Committee of the Council from 1976 to 1993. 
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Topics of discussion included family violence and 
custody, child witnesses in criminal proceedings, 
contracts, torts and damages, good faith bargaining, 
assessment of damages in personal injury and 
wrongful death cases, judging in a multicultural era, 
changes in the law of evidence, and equality and 
human rights in superior court practice. Details of 
the program are found at Appendix C. 


The selection of speakers and the program format 
during the seminar paid heed to several recommen- 
dations made by educators Dean Maureen Maloney 
of the Faculty of Law, University of Victoria and 
Dean David Kirby of the Faculty of Continuing 
Education, University of Calgary, who were asked 
by the Judicial Education Committee to evaluate the 
1992 seminar in Victoria and make suggestions to 
improve the program and format. 


As suggested by Deans Maloney and Kirby, the 1993 
seminar offered a broad mix of academics, judges 
and other experts as faculty, and the content was 
diverse to accommodate a variety of judicial expertise 
and interests. 


A novel approach was taken to the subject of judging 
in a multicultural era at the mid—week session. 
Following introductory remarks by Chief Justice 
Julius Isaac of the Federal Court of Canada, The 
Passionate Balance Theatre Company opened the 
program with a live presentation entitled It’s a Rich 
Life. The play used actors to show how lack of 
cultural understanding can lead to stereotyping and 
misunderstanding. 
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Authorization for Reimbursement 
of Expenses 


À s indicated earlier, subsection 41(1) of the 
\ Judges Act provides for the payment of expenses 
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4 incurred by judges in attending meetings, confer- 
ences and seminars. By tradition, it is the Council 
which authorizes the events and in some cases, the 
exact numbers of judges, for which such expenses 
may be paid. (The Office of the Commissioner for 
Federal Judicial Affairs administers the expense 
claims.) 


In addition to designating its own seminar for 
subsection 41(1) Judges Act payment, the Council 
authorized a number of other seminars and 
conferences for reimbursement in 1993-94. They 
included seminars and conferences organized by the 
Canadian Institute for the Administration of Justice 
(CIAJ) operating out of the Université de Montréal, 
courses offered by the National Judicial Institute, and 
others. 


CIAJ Programs 


Again in 1993-94, the Canadian Institute for the 
Administration of Justice offered two well- 
established programs authorized by the Council: 


e the annual seminar on judgment writing, July 
6-10, 1993 in Montreal, with up to 50 judges as 
participants, plus judicial organizers and 
faculty; 


+ the annual seminar for new judges, where 
experienced jurists offer advice on a variety of 
topics to their new colleagues, February 27 to 
March 4, 1994 at Sainte-Adéle, Quebec. The 
seminar was Offered to all judges appointed in 
the year since the previous seminar. 


RAC POUR 


I) oan INONO EI 


The Council also authorized up to 80 judges (includ- 
ing up to five judicial organizers and speakers) to 
attend the CIAJ Conference on “Filtering Evidence 
in an Age of Diversity” October 14-16, 1993 in 
Vancouver. 


NJI Programs 


The Council has worked closely with the National 
Judicial Institute since the Institute was created in 
1988. The Judicial Education Committee and the 
Council are represented on the Institute’s Board of 
Governors.3 


The relationship was fostered in March 1993 when 
the Council, on the recommendation of its Judicial 
Education Committee, endorsed the NJI’s standards 
for judicial education in Canada which are designed 
to help judges perform their judicial responsibilities 
fairly, correctly and efficiently; improve and enhance 
the administration of justice and promote judges’ 
commitment to high standards of personal growth, 
official conduct and social awareness. 


In doing so, the Council agreed to encourage judges 
to participate in education and training opportunities 
by spending approximately 10 days per calendar 
year attending judicial education programs. 


During 1993-94, the Council again arranged for the 
NJI to send to each new federally appointed judge, 
upon their appointment, the binders of written mate- 
rial used at the latest CIAJ seminar for new judges. 
Because of its scale and scope, the CIAJ seminar for 
new judges is only scheduled once a year, so the NJI 
meets an important need by also providing short 
introductory courses at frequent intervals for new 
judges at all levels of the court system. 


NJI courses held in 1993-94 and designated by the 
Council for purposes of subsection 41(1) Judges Act 
payment are listed below. Generally twenty to thirty 
judges would attend each course. 


e Appellate Court Judges Seminar: Montreal, 
April 19-22, 1993; 


e Atlantic Trial Court Judges Seminar: (for all 
Atlantic Canada trial court judges approved by 
their chief justices); St. John’s, October 21-23, 
1993, 


e Bankruptcy and Insolvency: Montreal, 
June 3-4, 1993; 


¢ Complex Trials: Quebec City, February 10-11, 
1994; 


+ Computer Courses: seven courses were 
scheduled at various locations during the year; 


¢ Criminal Law, Procedure and Evidence: 
Halifax, November 25-26, 1993 and Vancouver, 
March 16-17, 1994; 


e Early Orientation for New Judges: Ottawa, 
June 14-15, 1993, and December 6-7, 1993; 


+ Environmental Law: Ottawa, May 13-14, 1993 
and Vancouver, March 14-15, 1994; 


¢ Family and Sexual Violence: Montreal, 
February 3-4, 1994; 


3 The Council's representative on the Board in 1993-94 was Chief Justice Lorne Clarke of Nova Scotia. 
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e Family Mediation: Montreal, June 17-18, 1993; 


+ Intellectual Property-Copyright Law: Ottawa, 
May 27-28, 1993; 


e Pre-Trials: Winnipeg, January 27-28, 1994; 


+ Scientific Evidence and Witness Testimony: 
Ottawa, November 29-30, 1993. 


Other Seminars Authorized Under 
Section 41(1) 


A variety of other seminars and conferences were 
authorized by the Council under subsection 41(1) of 
the Judges Act, as follows: 


e Society for Reform of the Criminal Law 
Conference “One Hundred Years of the 
Criminal Code,” Ottawa, June 27 to July 2, 1993: 
up to 30 judges. 


e the Cambridge Lectures, sponsored by the 
Canadian Institute for Advanced Legal Studies 
(CIALS), July 4-14, 1993: up to 50 judges 
(48 participants and two organizers / speakers); 


e National Criminal Law Program on 
Substantive Criminal Law, sponsored by 
the Federation of Law Societies of Canada, 
Montreal, July 12-16, 1993, up to 30 judges; 


+ Senior Appellate Judges Seminar, a week-long 
seminar sponsored by the New York 
University School of Law, to which two 
Canadian appellate court judges are tradition- 
ally invited to attend, July 1993; 
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In addition the Council, or the Council Chairman on 
its behalf, authorizes judges under subsection 41(1) to 
attend a variety of meetings and seminars which, 
although not strictly of an educational nature, relate 
to the administration of justice. An example during 
1993-94, was the Council’s authorization of three 
judges to attend the Annual Congress of the Interna- 
tional Association of Judges in Sao Paulo, Brazil in 
October 1993. 


Study Leave Fellowships 


T Tnder the National Judicial Study Leave 

| Fellowship Program established in 1988 under 
V the auspices of the Canadian Judicial Council and 
the Council of Canadian Law Deans, selected judges 
spend a few months at a Canadian university for 
individual research, study and, in some cases, 
teaching. The program is tailored to the needs 

and interests of the judge and the host institution. 


During the fellowships, judges continue to receive 
their salaries under the Judges Act. But there is no 
other financial support — any living and travel costs, 
for instance, are the responsibility of the individual 
judge. 


The aims of the Fellowship Program are: 


1. to enable the judge to engage in research, 
teaching or related activities at a Canadian 
Law School or cognate institute so that he or 
she can return to the bench better equipped to 
carry out his or her judicial duties; and 
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2. to provide Canadian Law Schools or related 
institutions an opportunity to have expe- 
rienced jurists participate in and contribute 
to research, teaching or related activities of 


benefit to faculty and students. 


The Study Leave Selection Committee consisting of 
representatives from the Canadian Judicial Council 


and the Council of Canadian Law Deans 


recommends judges for leave. Under section 54 of 
the Judges Act4, the Governor in Council (Governor 
General on the recommendation of the Cabinet) must 


grant the necessary leave from judicial duties. 


Five judges participated in the leave program for the 


period September 1, 1993 to March 31, 1994 as 
outlined in the Council's 1992-93 report. 


During 1993-94 the Governor in Council, at the 


request of the Council, granted leave for a number of 
judges to participate in the program for the period 


September 1, 1994 to March 31, 1995, as follows: 


e Mr. Justice Joseph Daigle, of the New 


Brunswick Court of Queen’s Bench, for leave 
at the University of Moncton to research the 


law of remedies. 


e Mr. Justice Kenneth Hanssen, of the Manitoba 


Court of Queen’s Bench, for leave at the 


University of Ottawa to research criminal law 
and evidence, with emphasis on jury trials, 


and to improve his French. 


* Section 54(1) states: “No judge of a superior court or of the Tax Court of Canada shall be 
excess of thirty days except with the approval of the Governor in Council and, whenever an 
shall forthwith notify the chief justice or chief judge, if any, of the court and the attorney ge 
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Mr. Justice Louis LeBel of the Quebec Court of 
Appeal, for leave at Laval University to teach 
and study labour law. 


Mr. Justice Robert Lesage of the Quebec 
Superior Court, for leave at Laval University 
for research in international law; 


Mr. Justice Denis Lévesque of the Quebec 
Superior Court, for leave at the Université de 
Montréal to study civil law, the philosophy of 
law and administrative law. 


Mr. Justice Allen Linden, of the Federal Court 
of Canada (Appeal Division), for leave at the 
University of Toronto to study and teach 
administrative law and to participate in 
seminars and conferences to become more 
proficient in French. 


Mr. Justice Hilroy Nathanson, of the Supreme 
Court of Nova Scotia, for leave at Osgoode 
Hall (for four months) to research criminal jury 
trials, with emphasis on the form and content 
of jury charges. 


Mr. Justice William Vancise, of the Court of 
Appeal for Saskatchewan, for leave at the Uni- 
versité de Montréal to research judicial discre- 
tion in the interpretation of the Charter of 
Rights and Freedoms. 


granted leave of absence from his judicial duties for a period in 


y such leave of absence is granted, the Minister of Justice of Canada 


neral of the province accordingly.” 


REPORT 


Computer News for Judges provided articles which 
offered practical assistance to judges who use or are 
considering the use of personal computers for legal 
research, writing their charges to juries and reasons 
The Judges Computer Advisory Committee is for judgment, and other purposes, such as storage of 
| unique among Council Committees in that the judgments. Most contributors are judges. In the 
À majority of its members are regular puisne judges. 1993-94 issues: 
Its aims are to: 


Judges Computer Advisory 
Committee 


e Mr. Justice Jean-Jacques Fleury of the Ontario 
Court of Justice (General Division), Chief 
Justice Allan McEachern of British Columbia 
and Madam Justice Marion Allan of the 

e promote and encourage the use of computers Supreme Court of British Columbia were 
by judges; among contributors to a special issue which 

dealt with the use of computers in long and 

complex trials. Mr. Justice Fleury explained 
how user-friendly programs can help judges 
plan their calendars, keep track of rulings, 
make notes on the bench and help them 
start drafting their judgments. Chief Justice 

MacEachern and Madam Justice Allan 

described positive experiences in using 

computers during trials which lasted more 
than a year. 


+ explore and research the use of computers by 
individual judges and their staffs; 


+ provide a forum for the exchange of 
information among interested judges; 


e encourage, where possible, compatibility of 
computers and software programs to ensure 
optimum use and information transfer; 


e ensure the interests of judges are considered in 
court automation programs across the country; 


¢ Doug Arnold, a Vancouver legal technology 


consider and provide leadership for the devel- 
opment of uniform computer applications 
within the judiciary; and 


consultant, explained how judges use computer 
databases to keep track of large numbers of 
exhibits in long trials and as a personal tool to 


catalogue significant decisions and maintain 
lists of other relevant information. He listed 
factors judges should consider when choosing 
a database, including ease of use, support and 
maintenance, programmability and the ability 
to import or export files. 


+ assist judicial committees in the use of 
computers. 


The Committee generally meets twice a year to exam- 
ine technological issues with relevance to the 
judiciary. Individual members of the Committee 
often teach at the computer courses offered by the 
National Judicial Institute. The Committee publishes 
a bulletin for judges entitled Computer News for 
Judges. Two issues were published in 1993-94. 
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e Mr. Justice Irving Goldenberg of the Over 500 federally appointed judges on the Council’s 


Saskatchewan Court of Queen’s Bench mailing list received copies of Computer News for 
reviewed the wide range of computer Judges; in addition, another 500 copies are distributed 
magazines, newsletters and user manuals on by the Council to the Chief Judges of Provincial 

the market which can help members of the Courts for distribution to interested members of 
judiciary answer questions or solve problems their courts. 


related to computer use. They include general 
interest publications and specialty magazines 


At the end of the year under review the Committee 
for the legal profession. 


was exploring the idea of establishing an electronic 

bulletin devoted to matters of special interest to the 

¢ Madam Justice Nancy Bateman of the Supreme _ judiciary. The Committee agreed to commence a pilot 
Court of Nova Scotia and Chief Justice Richard project through QuickLaw which would be free to 


Scott of Manitoba offered advice for judges judges, law professors and law students. Initial 
considering the purchase of their first materials accessible through electronic means would 
computer. Their tips included: consult with include papers from judicial seminars and articles 
other computer users, ensure new software is from Computer News for Judges. 


compatible with existing word processing 
equipment and consider investing in a typing 
program to improve typing skills. 


Lal 
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element of Canada’s democratic process. It 

guarantees that each judge may make decisions, 
however unpopular they may be, according to 
the law and his or her conscience, without fear of 
adverse consequences. In Canada, judicial decisions 
may be reviewed, for the purpose of changing such 
decisions, only through the appeal process; judges 
need not fear reprisal from governments or any other 
source for unpopular or even erroneous decisions. 


Ta principle of judicial independence is a basic 


However, judges are held accountable for improper 
conduct which is clearly incompatible with the judi- 
cial office. When Canada’s Constitution was drafted 
in 1867, legislators recognized the need for a process 
which would allow for the removal of judges who 
have seriously misbehaved or are unfit to handle 
their duties. Under Section 99 of the Constitution Act, 
1867, federally appointed judges can be removed 
from office but only by the Governor General, acting 
on a resolution of the Senate and the House of 
Commons. Since this removal procedure is the only 
formal sanction for federally appointed judges recog- 
nized in the Constitution, it is the ultimate focus of the 
procedures in the Judges Act which form the basis for 
the Canadian Judicial Council’s complaints process. 


The Act has given the Council the responsibility 

for receiving and considering complaints against 
federally appointed judges. In accordance with the 
constitutional provisions, the Council must measure 
all complaints against the ultimate sanction of 
removal of the judge in question from office. 
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The Council is aware of the need for a credible 
process to deal with complaints which will both 
address problems and ensure continued public confi- 
dence in the administration of justice, especially at a 
time when Canadians are demanding accountability 
from public institutions, professions and the 
judiciary. Members of the public must have confi- 
dence that complaints against judges are treated seri- 
ously and addressed thoroughly. The Council strives 
to achieve this objective. 


The Council has no disciplinary powers, such as the 
power to formally reprimand a judge. Nevertheless, 
in appropriate circumstances the Council may 
express its disapproval of the conduct of a judge even 
though there is no basis for removal. It should be 
kept in mind, as well, that there are also a variety of 
informal responses which are available in relation to 
the conduct of a judge. The judge’s chief justice may 
provide informal counselling. Peer approval and 
disapproval, and public scrutiny of hearings and rea- 
sons for decision also provide strong inducements for 
judges to live up to the high standards which the 
judiciary has set for itself and which the public 
expects. 


In assessing the general performance of the judiciary, 
it must be remembered that almost one thousand 
federally appointed judges in Canada deal with liter- 
ally thousands of cases each year. These are almost 
always adversarial situations in which there is a 
“winner” and a “loser”. Emotions run high and the 
outcome may be devastating to one of the parties. In 
this context, the number of complaints remains rela- 
tively low and the vast majority of judges perform 
their duties diligently, effectively and with sensitivity 
to litigants. 


REP Oo Ror 


Or OE Se Ie ROT 


The Role of the Council 


"he Council’s role, as set out in the Judges Act, is to 


. consider complaints about federally appointed 

L judges, initiate formal investigations where 
appropriate and, if necessary, recommend a judge’s 
removal from office as the initial step toward action 
by Parliament and the Governor General. Formal 
inquiries also may be intiated by the Minister of 
Justice of Canada or a provincial attorney general. 
The Act sets out, in subsection 65(2), four grounds on 
which a recommendation for removal can be based. 
They are that a judge has become incapacitated or 


disabled from the due execution of office by reason of: 
e age or infirmity; 

misconduct; 

having failed in the due execution of office; or 


having been placed, by conduct or otherwise, 
in a position incompatible with the due 
execution of office. 


Only the full Council can order a formal inves- 
tigation of a complaint under subsection 63(2) of 

the Act and only the full Council has the power to 
recommend to the Minister of Justice of Canada that 
a judge be removed from office. The relevant provi- 
sions of the Judges Act are found in Appendix F. 


Most complaints sent to the Council never reach the 
formal investigation stage. The vast majority are 
handled by the Chairman of the Judicial Conduct 
Committee on his own authority. The remainder 

are dealt with by Panels of up to five members of the 
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Committee appointed by the Chairman as set out in 
the Council’s Judicial Conduct By-laws. Members 
of the Judicial Conduct Committee are listed in 
Appendix B. The By-laws are found in Appendix E. 


The function of the Chairman is to review the 
complaints received by the Council and, with or 
without receiving comments from the judge in 
question, depending on the nature of the complaint, 
close the file with an appropriate explanation to the 
complainant. In files which are not closed at this 
stage the Chairman refers the matter to a Panel of 
the Committee. Before doing so the Chairman may 
decide to have independent counsel undertake a 
fact-finding investigation and make a report. 


The function of a Panel is to determine whether or 
not a formal investigation pursuant to subsection 
63(2) of the Act may be warranted; where there has 
not been a fact-finding investigation before referral 
to a Panel, the Panel may refer the matter back to the 
Chairman for such fact-finding. Where warranted, 
a Panel of the Judicial Conduct Committee will 
express its disapproval of the conduct in question. 
Ultimately, if the conduct may be serious enough to 
warrant removal from office, the Panel will make a 
recommendation to the Council that a formal investi- 
gation be undertaken. 
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The 1993-94 Complaints The increase in complaints can be attributed in part 


to a widely published interview given by the Council 
Chairman. He urged those who had complaints 


I) very letter which makes an allegation about a 
about inappropriate judicial conduct to write the 


+ named federally appointed judge is treated as a 


LJ complaint. In other words, the Council does not Council. 

challenge complainants to show that the complaint 

comes within its jurisdiction before opening a file. Complainants were parties to litigation in 127 out of 
For example, a complaint file will be opened even the 156 files closed (80%). Of cases where the com- 
though the complaint concerns an issue which is plainant was a party to the litigation, complainants 
properly the subject of an appeal. However, only were represented by counsel in 73 cases and were not 
those letters which make complaints about one or represented by counsel in 42 cases. In the 12 remain- 
more named federally appointed judges are treated ing cases, it was unclear whether the complainant 

as complaints. In fact, the Council receives letters was represented by counsel. 


complaining about the justice system in general, the 
court process, provincial court 
judges, masters, or other court 
officials. Although each of these 


Table 1 Complaint Files 


letters is answered, none is classi- Openas Total Cissed ee 

fied or treated as a complaint year caseload into the 

within the Council’s mandate. DES HARAS 
1987-88 47 il 59 52 

The number of new complaint 

files increased in 1993-94 over the | 1788-87 a a 72 

previous year, following a trend 1989-90 83 91 77 

since the Council began keeping 

these kinds of statistics in 1990-91 85 98 82 


1986-87. As noted, many of these 
complaints involved issues which 
should more properly have been 1992-93 127 14 141 110** 
directed to the appropriate Court 
of Appeal. 


1991-92 CES 151 117 


1993-94 164 DE 195 156% 


* One file was inadvertently counted twice in 1989-90 and the actual number of cases carried 
into 1990-91 was 13. 


** One file was closed as discontinued when the judge died. 


As Table 1 shows, there were 164 
Joa Some aut files opened in the “ Three files were closed as “discontinued” when the judge died, retired or resigned; one file 
fiscal years, compared with 127 in was closed as “withdrawn” because the complainants withdrew their complaint. 

the previous year. With the carry- 
over of cases from 1992-93, the 
total number of open files under review as of 
March 31, 1994, was 195, the largest caseload the 
Council has faced. 


> In reading Table 1, please note that one file is opened for each letter of complaint in which one or more federally appointed judges are named, except that mul- 
tiple allegations about a single matter are consolidated in a single file. 
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As in years past, family law matters were the largest 
single source of complaints, accounting for 42 per 
cent of files closed during the year. This is not 
surprising given that feelings naturally run high over 
issues involving children and personal financial and 
property assets. 


As in past years, the Chairman of the Judicial 
Conduct Committee6 closed the majority of 
complaint files on his own authority either because 
the complainant had asked the Council to take an 
action outside its mandate (such as reviewing a 
judicial decision, ordering a new trial or providing 
compensation to the complainant), or because the 
complainant had provided no evidence to warrant 
further consideration. 


Of the 156 files closed, the Chairman closed 147 
(94%) on his own authority, one of which was closed 
after a fact-finding investigation. In addition one file 
was closed as “discontinued” after the Chairman had 
requested a fact-finding investigation. However, the 
judge died before the fact-finding process could be 
undertaken. Another file was closed as “withdrawn” 
after the complainants withdrew their complaint 
before the judge in question had responded to a 
request for comments on the complaint. 


The remaining seven files were referred to Panels of 
the Judicial Conduct Committee. In four of those 
files, a fact-finding investigation was carried out. 
One of these files was closed as “discontinued” 
because the judge retired. Another file was closed as 
“discontinued” because the judge resigned before the 
Panel completed its review. 


Files Closed by the Chairman of the Judicial 
Conduct Committee 


Many individuals write to request, in effect, that the 
Council act as an appeal body and change a judge’s 
decision, order a new trial, or provide compensation 
because of the judge’s alleged “unlawful” or “incor- 
rect” decision. All such courses of action are outside 
of the Council’s mandate and such files must be 
closed without further action. Often, the Chairman 
will seek comments from the judge and his chief jus- 
tice in order to clarify the nature of the proceedings 
giving rise to the complaint. This is necessary where 
the letter of complaint is simply not clear enough to 
allow the Chairman to determine whether the 
complaint comes within the Council’s mandate. In 
other cases, comments are sought in order to gain a 
fuller understanding of the allegations made and to 
determine whether a fact-finding investigation 
should be carried out by independent counsel or 
whether the complaint should be referred to a Panel 
of the Committee. 


As shown in Table 2, during 1993-94 the Chairman 
closed 86 of the 156 files (55%) without seeking com- 
ments from the judge and his or her chief justice. In 
addition, the Chairman closed 61 files (39%) after 
requesting and considering comments from the judge 
and his or her chief justice. In every case, whether the 
file was closed with or without the judge’s com- 
ments, a copy of the complaint was provided to the 
judge to provide insight into how the complainant 
perceived the judge’s decision or conduct. 


6 “Chairman” is used to refer to the Chairman, the Acting Chairman, or the Vice Chairman of the Committee during the year under review. 
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Issues Raised in Files Closed by the 
Committee Chairman 


Every year a variety of issues is raised by complaints 
which merit consideration by judges and others con- 
cerned about our justice system. In 1993-94, a hand- 
ful of issues dominated the complaints received by 
the Council and dealt with by the Committee Chair- 
man. 


Issues raised by complaints included: 


e Undue Delay in Rendering Decisions 


The Canadian Judicial Council plays a role in ensur- 
ing that Canadians have timely access to the courts 
in the shortest time period possible. In 1985, the 
Council passed a resolution concerning delays in 
delivering reserved judgments. 
That resolution stated that “it is 
the view of the Council that judg- 


Table 2 Complaints Closed/Discontinued in 1993-94 


In one complaint, a judge’s chief justice forwarded to 
the Council newspaper articles concerning the judge’s 
tardiness in delivering judgments. The judge admit- 
ted he had a number of cases where judgment was 
delayed for more than three years but said the delays 
were due to domestic problems which were now 
behind him. The chief justice subsequently advised 
that the judge had dealt with some of the outstanding 
delays, including the case where judgment had been 
delayed for three years. Subsequent correspondence 
revealed that the judge reached the point where 

there were no judgments outstanding past the recom- 
mended six—month period. 


In the other two files the Chairman concluded that 
there was no evidence that either judge had 

contributed to the delay and one judge, in fact, had 
tried to expedite matters on a number of occasions. 


ments should be rendered within Closed by the cee a Matas 
: : Chairman Files of the Judicia 

six months after hearing, except Te SRE re 

in Special circumstances, and that Committee Discontinued Committee 


all Chief Justices and Chief 
Judges should circulate the 
reserved judgment list to their 


judges”. 
from the judge 


After response 61* Sy 5 
from the judge 
Without response 86 1 0 


The Council recognizes that pro- 
cedural delays may be due to any 
number of factors, but treats any 
allegation of unreasonable delay 
caused by a federally appointed 
judge as a serious matter. During 
1993-94, the Chairman of the 
Judicial Conduct Committee closed three files alleg- 
ing unreasonable delay in rendering judgment. 


Total 


* 
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Includes one file closed by the Chairman after a fact-finding investigation. 


** One file was discontinued because the judge retired after the Panel considered the report 
of independent counsel; one file was discontinued because the judge resigned after a fact- 
finding directed by the Committee; and one file was discontinued because the judge died 
before a fact-finding investigation directed by the Chairman had been undertaken. 
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° Gender Bias 


The Chairman closed 19 complaint files alleging 
gender bias. Eight files alleged gender bias against 
women and 11 files alleged gender bias against men. 
The most significant files are described here. 


A complaint of gender bias against women from 
approximately 14 individuals and interest groups 
protested a judge’s decision to suspend sentence and 
impose one day’s probation against a man convicted 
of sexual assault. Following a successful appeal by 
the accused the Chairman concluded that the judge’s 
comments were directed to deciding the particular 
case on the evidence before him. The complainants 
were informed that there was no evidence in the 
record of any words or behaviour which could be 
construed as prejudicial against women. 


A second complaint of gender bias against women 
was from a lawyer who appeared before the judge in 
chambers on a motion for increased spousal support. 
A complaint was also filed by the lawyer’s client. The 
complainants alleged that the judge had made a 
number of negative comments about the attitude of 
women who receive child support which would lead 
to an apprehension that such women, when litigants 
before him, would not receive an unbiased hearing. 


The judge apologized for his comments but 
explained that they were made in chambers and that 
he would not have made them had he known 
non-lawyers were present in the room. The judge 
explained that his comments were in the way of a 
theoretical discussion of recent developments in the 
law. He also took issue with the lawyer’s negative 
interpretation of the order made, which was 
favourable to his client. 
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The Chairman concluded that some of the 
expressions used by the judge were inappropriate 
and improper but that there was no basis for further 
investigation by the Council. In a letter to the 
client-complainant, the judge’s sincere apology was 
noted. A letter to the lawyer-complainant noted that 
the judge’s comments should be taken in the context 
of the circumstances in which they were made. 


In a complaint of gender bias against men, the 
complainant, who represented himself in custody 
proceedings, claimed the judge was more lenient 
with the female litigant and opposing female counsel 
and alleged the judge demonstrated bias against 
men. The judge stated that the complainant had been 
given ample opportunity to present his case and that 
he had made his decision based on the merits of the 
case before him. The Chairman concluded that there 
was no evidence of judicial misconduct on the part of 
the judge in question. 


In another file concerning gender bias against men, a 
complainant alleged that judges, in rendering a deci- 
sion against him, demonstrated bias on the basis of 
his gender. The complainant, who represented him- 
self, claimed that the judicial system, in attempting 
to rectify past wrongs against women, now discrimi- 
nated against men in custody proceedings. The 
Chairman found no evidence of judicial misconduct. 


¢ Racial and Other Bias 


In the year under review, the Chairman closed four 
files involving allegations of racial or ethnic origin bias 
because there was no evidence of judicial misconduct. 
In addition, one file alleging racial bias was closed as 
“discontinued” because the judge died before the file 
could be considered on its merits. The Chairman also 
closed four files involving alleged religious bias. The 
most significant files are described here. 
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In a file involving racial bias, a complainant alleged 
that the judge discriminated against her because she 
was black. She claimed that the judge stared at her 
during the proceedings, interrupted her and refused 
to award custody to her on that basis. The judge 
explained that he had granted custody based on the 
best interests of the child and that the complainant's 
race had nothing to do with his decision. 


Another file came from complainants who alleged 
that the judge had made derogatory remarks about 
Greeks in discussions off the bench at the time the 
judge was hearing the complainants’ case. The 
complainants, who were of Greek descent, feared 
the judge’s comments revealed a bias against them. 
A lawyers’ association complained about the same 
remarks. The Chairman directed that a fact-finding 
investigation be carried out. The file was closed as 
discontinued before the investigation began because 
the judge died. 


A complaint of religious bias was filed by a 
complainant who alleged that a judge in custody 
proceedings had made negative comments about 
Islam and the Muslim religion practised by the 
complainant. In response, the judge noted that the 
complainant had raised the issue of his religion. The 
judge had explained to the child the difficulties in 
strictly practising the Muslim faith when her mother 
was non-Muslim. The judge had emphasized the 
importance of letting the child choose her own 
religion without undue influence from either parent. 
The Chairman concluded there was no evidence of 
judicial misconduct. 


Another complaint of religious bias involved a repre- 
sentative of a civil rights group who alleged that the 
judge was biased against a witness because the 
witness affirmed, rather than swore the oath. The 
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complainant pointed to a sentence in the judgment 
as evidence of the bias. The judge asked that the 
impugned sentence be read in the context of the 
whole judgment and stated that in his experience 
there was no difference in the truthfulness of 
witnesses who affirm and those who swear an oath. 
The Chairman concluded that there was no evidence 
of bias. 


* Conflict of Interest 


The principle of a fair and impartial tribunal is 
fundamental to the judicial process in Canada. 
Litigants have a right to expect that judges will be 
impartial in making their decisions. In the year under 
review, the Chairman closed ten files where the com- 
plainant had alleged the judge was in conflict 

of interest because he or she was too close to certain 
parties to make an impartial decision. In none of the 
files was there evidence of judicial misconduct. 


In one case, a complainant alleged that a judge 
demonstrated bias, and therefore conflict of interest, 
towards the opposing party (the wife) in divorce pro- 
ceedings because the wife was an employee at the 
courthouse where the judge sat. The judge explained 
that one year earlier he had the file transferred to 
another district because of a potential conflict of 
interest should any judge associated with that court- 
house hear the matter. The incident involved the 
judge seeking to clarify why the wife had been cited 
for contempt of court. The Chairman found no 
evidence of judicial misconduct. 
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In another case, the complainant was the alleged vic- 
tim of a sexual assault. She claimed that the judge 
and the accused had “socialized” on a number of 
occasions, that the judge had been counsel for the 
government agency that the complainant was 

suing in civil proceedings, and that counsel for the 
accused was a former law partner of the judge. The 
complainant alleged that the judge had entered a stay 
of proceedings because of these relationships. 


The judge denied the allegation in a point-by-point 
rebuttal and noted that the Crown had requested the 
stay in lieu of an order for the appointment of an out- 
side prosecutor. The Chairman concluded that there 
was no evidence of misconduct. The complainant 
was informed that there was no reason why a judge 
should not hear a case presented by a former law 
partner after eight and a half years, particularly in 

a case such as this, where there was complete 
disclosure and neither party objected. 


* Conduct of Proceedings 


The Chairman closed a number of files where the 
complainant objected to the manner in which the 
judge had conducted the proceedings. 


One complainant, a lawyer, was upset that a mistrial 
had been declared in a murder trial because the 
judge, formerly of a trial court, believed he no longer 
had jurisdiction to hear the case after being 
appointed to a court of appeal. The complainant was 
“deeply disturbed” that the accused had not been 
prosecuted successfully at a second trial because a 
witness was unwilling to testify a second time. The 
accused later committed a murder and had pleaded 
guilty to a charge of first degree murder. 
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The judge’s chief justice was contacted for more 
information and the complainant was subsequently 
informed that the Council had no jurisdiction in this 
“unfortunate matter”. The complainant was 
informed that the judge did not have “continuing 
jurisdiction to complete the case in question as would 
have been the case in other Provinces where there is 
legislation providing for such a problem”. 


In another file, a complainant writing on behalf of 

a French language lawyer’s group took exception to 
a letter written by the judge to a lawyer who had 
requested a French-speaking judge for a court hear- 
ing. The judge had told the lawyer that, in order to 
have a French- speaking judge preside, advance 
notice was required. 


In response to the complaint, the judge said he fully 
supports and “is most sensitive to the language 
rights” of French-speaking parties but because there 
were no French-speaking judges in the region 
concerned, advance notice was required so that a 
judge could be brought in from another region. The 
judge also noted that some time previously, he had 
personally invited the complainant group to 
nominate a member to sit on a Bench and Bar 
Committee to represent French-speaking lawyers 
in the region. The judge noted that the group had 
declined to do so because of the small number of 
members in the region. 


Another complainant alleged that a judge had 
predetermined the outcome of a breach of contract 
case without hearing the evidence. After reviewing 
transcripts, the Chairman concluded that the judge 
had acted improperly in moving beyond a general 
inquiry before the trial commenced. The matter was 
brought to the attention of the judge. 


RIELE LO PRET 


WD) Oey = We) ort 


Summaries of Files Closed by Committee 
Panels 


In 1993-94, the Chairman of the Judicial Conduct 
Committee referred seven files to Panels of the Com- 
mittee. In four of these cases, the Panel directed that 
fact-finding investigations should be carried out. 
One of these files was closed as “discontinued” 
because the judge resigned before the investigation 
could be completed. Another was closed as “discon- 
tinued” because the judge retired before considera- 
tion by the Council was complete. 


Summaries of these seven cases follow: 
* Inappropriate Comments 


The plaintiff in a negligence suit claimed a judge had 
repeatedly commented on her physical attractiveness 
and social life. She stated that she had “found 
[herself] in the awkward position of feeling that 

he trial judge was flirting with [her]”. The file was 
referred to a Panel which concluded that the judge’s 
comments had been both inappropriate and 
regrettable. 


In a letter to the judge, the Chairman of the Panel 
clearly enunciated the Panel’s disapproval of the 
judge’s comments. He also stated that “judges are 
expected to refrain from comments that might be per- 
ceived to be patronizing or demeaning or to concern 
irrelevant matters relating to gender, race, religion or 
colour”. However, the Panel said the comments did 
not constitute grounds for a formal investigation 
under subsection 63(2) of the Judges Act. 
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In another file, the complainant, who said she was 

a victim of spousal abuse, alleged that the judge 
referred to her motion to attend the examination for 
discovery of her husband as “silly,” thereby trivializ- 
ing her concerns. The complainant felt the judge’s 
comments were “totally inappropriate” and did her 
“a great disservice”. 


Following receipt of the judge’s comments, the 
Chairman directed that a fact-finding investigation 
should be carried out. The complaint and investi- 
gator’s report were referred to a Panel. The Panel 
found that although the judge’s behaviour did not 
warrant a formal investigation as to whether the 
judge might be removed from office, his comments 
were “inappropriate and regrettable”. 


Another complaint against the same judge was 
considered by the same Panel. The complainant 
alleged that the judge had made inappropriate 
comments and had demonstrated “blatant socio-— 
economic biases”. The judge acknowledged that 
his conduct was unfortunate and inappropriate 
and asked that his apology be extended to the 
complainant. The Panel closed this file on the basis 
of the judge’s apology. 


¢ Conflict of Interest 


A provincial law society directed the Council’s 
attention to an instance where a judge had heard an 
ex parte motion brought by the judge’s son who was 
not a lawyer but was acting as an agent for the 
lawyer of the applicant. 


After receipt of initial comments from the judge and 
chief justice, the matter was referred to a Panel which 
recommended that a fact-finding investigation 
should be conducted. The investigator found that the 
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order was obtained to gain access to confidential 
government records concerning the husband in 
matrimonial litigation. The investigator concluded 
that the judge had acted improperly in hearing a 
submission from his son and in making such an order. 
It was noted that the judge had never acknowledged 
that the proceedings in question were irregular. It 
was suggested the judge reconsider his position on 
the matter. 


The judge subsequently acknowledged his mistake 
and gave an assurance that such conduct would not 
be repeated. A letter was sent to the judge expressing 
the Panel’s strong disapproval. A copy of the letter 
was sent to the law society. 


¢ Cultural Insensitivity 


A native people’s group complained that the judge 
demonstrated strong bias against a native defendant 
which resulted, in the complainant's opinion, in the 
judge admitting Crown evidence which should have 
been excluded. An appeal court ordered a new trial 
for failure to admit relevant evidence. The judge was 
asked to respond to the complaint but did not. How- 
ever, in a detailed, unsolicited letter to the Council, a 
fellow judge suggested “that the complaint should be 
held to be without foundation”. 


A Panel unanimously concluded that the judge had 
displayed an insensitivity to cultural and religious 
differences, was discourteous, sharp and abrasive 
to defence counsel during his charge to the jury and 
in his discussions with her upon completion of the 
charge. The Panel also concluded that the judge had 
challenged defence counsel during the trial “in a 
manner that might be described by some as 
arrogant” and said the record “[was] filled with 
examples of how a judge should not conduct himself 
during the course of a high profile trial involving 
sensitive and cultural issues”. 


CAE” AIN NU AL 


2,2 


On the Panel’s recommendation, a fact-finding 
investigation was initiated. On being informed of the 
investigation, the judge wrote to the Council express- 
ing regret for his inappropriate behaviour and noting 
that he had attended a workshop on cross-cultural 
problems and was making a concerted effort to 
acquaint himself with native issues. 


The Panel concluded that a formal investigation 
under subsection 63(2) of the Judges Act was not war- 
ranted but a letter was sent to the judge expressing 
disapproval of his conduct. It was pointed out that 
while the Panel had concluded a formal investigation 
was not required, the judge’s attempts to correct his 
behaviour would be less convincing should a similar 
complaint arise in the future. 


* Delay in Rendering Judgment 


The complainant protested an eight-month delay 

in rendering judgment in a custody trial. The 
complainant also claimed the judge had been unduly 
influenced by a men’s interest group in reaching his 
decision. When asked to respond, the chief justice 
described a pattern of delayed judgments which 
resulted in the judge being given a six-week 

break from court duty and the assignment of less 
complicated cases to bring his judgments up to date. 


Because the matter was first considered in September 
1992, prior to a change in Council By-laws affecting 
the complaints procedure, it was considered by the 
full Judicial Conduct Committee rather than a Panel 
of the Committee. The Committee recommended a 
fact-finding investigation which took place in the 
year under review. The investigator recommended 
that a medical opinion be obtained. A medical diag- 
nosis showed that the judge suffered from memory 
problems. The judge subsequently resigned for 
reasons of disability and the file was closed as 
“discontinued”. 
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In another file, a complainant cited a delay of more 
than 10 months in rendering judgment. Further 
investigation showed that the complaint concerned 
was one of several outstanding judgments delayed 
more than six months. As a result the Chairman of 
the Committee directed that a fact-finding investiga- 
tion should be carried out. 


Although the judge had made a significant contri- 
bution to the administration of justice in more than 
30 years on the bench, the investigation showed that 
there had been several delayed judgments during 
the last 20 years, some for as long as five years. The 
fact-finder concluded that further investigation 
under subsection 63(2) might be warranted. The 
Chairman referred the investigator’s report to a 
Panel. The Panel concluded that a formal investiga- 
tion should be initiated on the grounds that the judge 
may have become incapacitated. The judge retired 
before the Panel’s report was considered by the 
Council, and the file was closed as “discontinued”. 


The Gratton Investigation 


In the 1992-93 fiscal year, Chief Justice Frank 
Callaghan of the Ontario Court of Justice alleged that 
a member of his Court, Mr. Justice RL. Gratton, had 
become “incapacitated or disabled from the due 
execution of the office of judge by reason of age or 
infirmity”. The Council designated three of its mem- 
bers, Chief Justice Edward Bayda of Saskatchewan, 
Chief Justice Benjamin Hewak of the Court of 
Queen’s Bench of Manitoba and Chief Justice 
Lawrence Poitras of the Superior Court of Québec 

to be members of an Inquiry Committee established 
pursuant to subsection 63(2) of the Judges Act to 
examine the allegation. Early in 1993-94 the Minister 
of Justice of Canada advised that he had appointed 
Ms. Fran Kiteley of Toronto and Mr. Gilles Guénette, 


Cale es. A ANR eae 


Q.C., of Ottawa to be members of the Committee 
pursuant to subsection 63(3) of the Judges Act. It was 
the first time in the history of the Council that a 
formal investigation has been undertaken to consider 
such an allegation. 


Mr. Justice Gratton retained legal counsel and the 
Inquiry Committee requested that independent coun- 
sel be appointed to gather and present the evidence 
and to make submissions in relation to the allegation. 
The Canadian Judicial Council did appoint an 
independent counsel, on the basis that he would, 
throughout the investigation, act independently or 
“at arms length” from the Committee and the Coun- 
cil. Independent counsel gave notice to the Commit- 
tee and to the judge that no evidence would be 
presented in relation to the original allegation of 
incapacity due to “age”, but would be restricted to 
the ground of infirmity. 


Prior to the hearing before the Inquiry Committee, 
counsel for the judge gave notice that the jurisdiction 
of the Inquiry Committee and the Council to deal with 
this matter would be challenged on constitutional 
grounds. The Attorney General of Canada inter- 
vened and a public hearing was scheduled for 
November of 1993 to deal with the constitutional 
issues. 


Mr. Justice Gratton’s counsel challenged the validity 
of the investigation on three constitutional grounds: 
that Parliament has no authority to involve the Coun- 
cil in the removal of a superior court judge; that the 
presence of two lawyers on the Inquiry Committee 
conflicted with the requirements of the Constitution; 
and that Parliament has no authority to remove a 
superior court judge because of incapacity due to 
infirmity. 
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In February 1994, the Inquiry Committee ruled it 
had jurisdiction to investigate the allegation, in effect 
rejecting arguments that the Council’s investigation 
would violate the Canadian Constitution. Its ruling 
said: 


e Parliament has the legislative authority to 
enact sections of the Judges Act which allow the 
Council to take part in the process leading to 
removal from office of a superior court judge. 
The Committee also said the Council’s partici- 
pation strengthens the principle of judicial 
independence; 


The Committee is not a superior court and 
therefore the presence of non judges does not 
conflict with the Constitution Act, 1867; and 


+ Removal of a judge on the ground of incapac- 
ity due to physical or mental infirmity is 
supported by authority, and the removal of a 
superior court judge on the ground of incapac- 
ity due to permanent mental or physical infir- 
mity would not detract from the principle of 
judicial independence. 


Subsequently, counsel for Mr. Justice Gratton asked 
for judicial review of this ruling before the Federal 
Court of Canada. At the end of the year in review, the 
Inquiry Comittee had scheduled dates for its hearing 
into the merits of the allegation of incapacity, subject 
to the Federal Court review.” 


” The proceedings were terminated when the judge resigned effective September 30, 1994. 
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judges of all superior courts and the Tax Court of 

Canada together on a regular basis. This unique 
forum provides for the frank exchange of ideas and 
consensus-building on policy issues of direct 
relevance to the judiciary. Where appropriate, the 
Council may make suggestions and recommenda- 
tions to the government. 


Tis Canadian Judicial Council brings the senior 


Most issues under study in 1993-94 are topics of 
ongoing importance. These include delays in the 
justice system, gender equality, judicial indepen- 
dence and accountability, revision of the General Part 
of the Criminal Code and television in the courtroom. 


In September 1993, the Council established the 
Special Committee on Equality in the Courts. It joins 
a number of other committees which are involved in 
the Council’s work. They are: the Administration of 
Justice Committee; the Judicial Independence 
Committee; the Trial Courts Committee; the Appeal 
Courts Committee and the Executive Committee. 
The membership of these committees is found in 
Appendix B. 


This chapter highlights some issues considered by 
the Council and its Committees during the year. 


Equality in the Courts 


T ssues of equality, diversity and accountability in 

| the judiciary have been growing in importance in 

L recent years as the public has put judges, not unlike 
representatives of other public institutions, under 
greater scrutiny. 
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In August 1993, equality and discrimination in the 
legal profession were the focus of public attention 
with the release of the Canadian Bar Association’s 
Report Touchstones for Change: Equality, Diversity and 
Accountability, A Report on Gender Equality in the 
Legal Profession. The Report was critical of the legal 
profession, including the judiciary. 


At its annual meeting in St. John’s, Newfoundland, 
in September 1993, the Council decided to establish 
a Special Committee on Equality in the Courts 

“to develop suggestions for the Council as to how to 
eliminate inequality in the courts, if any, by reason of 
gender or any other basis”. 


In a letter to CBA President Cecilia Johnstone in 
November 1993, Chief Justice Lamer noted the Task 
Force’s concerns with respect to judicial conduct and 
judicial discipline. He pointed out that the Council 
was dealing with these issues prior to the release of 
the CBA report, which recommended that the Coun- 
cil develop a Code of Judicial Conduct and that the 
Council recommend to the Minister of Justice the 
establishment of a Commission on Judicial Conduct 
composed of judges, lawyers and members of the 
public. He noted that the Council had retained 
Professor Martin Friedland of the Faculty of Law at 
the University of Toronto to study issues of judicial 
independence and accountability. 


“One of the many topics which he will consider is the 
issue of judicial ‘discipline’ and the discussion he 
includes in his report will no doubt assist the 
Council, as well as policy makers, in considering the 
sensitive and complex topic of ‘disciplining’ of feder- 
ally-appointed judges, given the need to avoid any 
erosion of judicial independence,” wrote Chief 
Justice Lamer. 
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In addition, the seven-member Special Committee 
between the time of its establishment and the end of 
the fiscal year: 


e reviewed numerous Canadian reports and 
studies which contained recommendations 
regarding the courts and the judiciary related 
to the Committee’s mandate; 


distributed a questionnaire to Council 
members seeking information on what was 
being done, or what had been done in each 
jurisdiction with regard to issues of equality; 
and 


attended in February 1994, together with a 
number of other Council members, a special 
seminar on Gender Equality in Judicial 
Decision-Making organized for the committee 
by the Western Judicial Education Centre 
(WJEC). The WJEC has earned an international 
reputation for its programs for provincial court 
judges in Western Canada. 


As for the Task Force recommendation regarding 
compulsory education courses for judges on gender 
and racial bias, the Chief Justice said that the Council 
“is acutely aware of the importance of judicial educa- 
tion programs designed to educate judges on both 
gender and racial bias”, and indicated that the 
Special Committee would be exploring the issue. 


Subsequently, at the March Council meeting, the 
Committee recommended, and the Council 
unanimously adopted, a resolution “that the Council 
approve the concept of comprehensive, in-depth, 
credible education programs on social context issues 
which includes gender and race”. 
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Judicial Independence and 
Accountability 


À t the close of the year under review, Professor 
L\ Martin Friedland of the Faculty of Law at the 
| À University of Toronto was about midway 
through his study on issues of judicial independence 
and accountability. The study was approved by the 
Council at its annual meeting in September 1992, on 
the recommendation of its Judicial Independence 
Committee that an eminent academic be asked to 
examine independence and accountability from an 
historical, comparative and contemporary 
perspective. 


The study, which has the active co-operation of the 
Federal Department of Justice and the Federation of 
Law Societies of Canada, is expected to be completed 
in the spring of 1995 and will be published as soon as 
possible after that. 


Topics being studied by Professor Friedland include: 
the effect of the Charter of Rights and Freedoms on judi- 
cial independence; whether judicial independence 
should be further constitutionalized; techniques for 
selecting judges; confirmation hearings; the role of 
chief justices; the role of the judiciary in the adminis- 
tration of the courts; the composition and functioning 
of judicial councils; the relationship between provin- 
cial and federal judicial councils; the disciplining of 
judges; performance evaluations; setting remunera- 
tion and retirement policy. 


RoE Pr Oy Rei 


WO eh Wey el 


During the spring of 1994, Professor Friedland was 

to visit each jurisdiction in Canada and consult with 
federally and provincially appointed judges, govern- 
ment officials, court administrators, lawyers, 
academics and others with an interest in the adminis- 
tration of justice. He will then begin writing his 
report, which is expected to contribute to the ongoing 
discussion and debate on these important issues. 


Delays Project 


Courts Committee continued their work on the 

Delays Project, which was initiated in August 1991, 
by Council Chairman Chief Justice Antonio Lamer to 
address the amount of time it takes a litigant to have 
his or her day in court. 


Ic 1993-94, the Appeal Courts Committee and Trial 


Information gathering to help identify and remedy 
delay was the focal point of the committees’ work in 
the year under review, as recommended in reports 
prepared by each committee during the 1992-93 
fiscal year. 


The Appeal Courts Committee asked Mr. Justice 

J.D. Taggart of the British Columbia Court of Appeal 
to undertake a comparative study of Canadian appel- 
late practices. He was asked to examine the basic 
structure and operations of each Provincial Court 

of Appeal and the Federal Court of Appeal; the 
methods employed in each court to keep statistics 
and to what extent they are comparable; and the 
steps being taken in each court to minimize delay, 
with a view to making recommendations to the Com- 
mittee in 1994-95. 


The standing subcommittee of the Trial Courts 
Committee found that uniform data collection, as 
recommended by the Trial Courts Committee in 
1992-93, was difficult to implement because several 
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jurisdictions were unable to collect the sort of data 
requested, although they provided estimates. In 
addition, the subcommittee found that different juris- 
dictions have different points in the litigation at 
which it would be logical to measure delay. Asa 
result, making comparisons is a difficult endeavour. 


Accordingly, a simplified list of data to be gathered 
was being prepared by the subcommittee and Trial 
Court Chief Justices were to be asked for their 
comments on the feasibility of the revised list. The 
subcommittee also agreed to pursue the idea of a 
developmental project with the Canadian Centre for 
Justice Statistics to gather data required by the Trial 
Courts Committee. 


At the Canadian Bar Association’s Annual Meeting 
in August 1993, Chief Justice Lamer pointed out that 
statistics gathered by the Committees for 1992 showed 
improvements over 1991 but also some continuing 
problems. 


In civil matters handled by appellate courts, the 
average time from notice of appeal to the hearing 
date was reduced in a number of jurisdictions, such 
as Ontario, by as much as 25 per cent. In addition, a 
number of courts disposed of more appeals than in 
the previous year. However, several jurisdictions 
reported an increase in the number of appeals pend- 
ing at the end of 1992, compared with 1991, including 
one in which the number pending at the end of 1992 
was four times the number of appeals disposed of 
during the same year. 


A number of jurisdictions reported improvements in 
the pace at which appeals were dealt with, but Chief 
Justice Lamer noted that it can still take more than 
two years from the filing of the notice of appeal to 
obtaining a hearing date in some provinces. The 
Chief Justice said some of the delays were the result 
of judicial vacancies, particularly in Quebec and 
Prince Edward Island. 
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In trial courts, in both civil and criminal matters, he 
said the average time to get to trial from the point at 
which the matter is ready to be tried has held or 
improved in most jurisdictions. But he noted that 
some larger jurisdictions report a worrying increase 
in the time lapse between the conclusion of the 
preliminary hearing and the trial date in criminal 
matters. In one instance the time lapse doubled over 
the course of a year. 


“My assessment after the second year of the Delays 
Project, is that we have been successful in raising our 
collective consciousness of this important aspect of 
the administration of justice and that we have taken 
important initial steps toward involving other groups 
and institutions who have vital roles to play. The 
Project is serving as a catalyst and a support for 
innovation. It is a good beginning but it is only that,” 
the Chief Justice said, adding that he hoped the CBA 
“will build upon these important beginnings and 
become fully involved”. 


Chief Justice Lamer was encouraged by the support 
offered by the CBA, which at its annual meeting 
agreed to establish a working group to investigate 
the causes of delay over which the legal profession 
has control and recommend targeted time standards 
in various areas of practice. 


Television in the Courtroom 


À Ithough not formally discussed by the Council 


L\ since 1988, the issue of television in the courts 
4 Àwas again considered by the Council in 1993-94. 


In his annual address to the Council of the Canadian 
Bar Association in August 1993, Chief Justice Lamer, 
in his capacity as Chief Justice of the Supreme Court 
rather than as Chairman of the Council, said two full 
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Supreme Court appeals were televised live in Canada 
with one being re-broadcast in the United States. 
While still at the experimental stage, the Chief Justice 
said “we think that it may be in the public interest to 
open the proceedings of the Court in this way to make 
the work of the Court more accessible to the public”. 


The issue was further discussed at the Council’s 
Executive Committee meeting in November 1993, 
where it was decided to ask the Council to approve 
the recommendation it defeated 16 to 14 in 1988. That 
resolution read as follows: 


“that the Council withdraw its formal opposi- 
tion to the televising of court proceedings 
and permit the resolution of the issue to be 
determined by the Chief Justices and Chief 
Judges of the respective courts and the appro- 
priate affected parties following due consid- 
eration, including, where desirable, the use of 
pilot projects.” 


Subsequently, in early 1994, Chief Justice Lamer 
received a letter from the Electronic Access Commit- 
tee of the Radio-Television News Directors Associa- 
tion of Canada, asking the Council to reconsider its 
position in opposition to cameras in the courtroom. 
The Association, which was supported by the 
Canadian Association of Journalists, la Fédération 
professionnelle des journalistes du Québec and the 
Canadian Association of Broadcasters, argued that 
direct television access presents the best opportunity 
for the provision to the public of accurate, balanced 
and complete reports. 


The crux of the matter is the differing assessments of 
how the use of television will affect the administra- 
tion of justice. 
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Would television in the courts ensure fairer trials and 
ensure that trials are seen to be fair by a far larger 
number of people than usual? Would it remove the 
filters between the court processes and the public, 
allowing them to make up their own mind on the 
basis of what they have seen rather than on the 
necessary selectivity of traditional forms of journal- 
ism without sound and image? 


Or, conversely, would the very power of televised 
images and sound skew the perception of the 
proceedings of courts through emotional and sensa- 
tional video and sound “bites”, creating not a sense 
of fairness but a view so distorted as to undermine 
confidence in the decisions ultimately reached within 
the courtroom itself? 


These are immensely complex and nuanced matters. 


Atits mid-year meeting in March 1994, the Council 
decided to table the resolution for further considera- 
tion at its September 1994 annual meeting. 


Criminal Code Reform 


[ n order to offer a detailed and constructive critique 
| of the White Paper on the General Part of the 

1 Criminal Code released by the Department of 

Justice in June 1993, the Executive Committee at its 
November meeting created a Special Committee of 
the Chairman to study the White Paper. Committee 
members, all federally appointed puisne judges, have 
expertise and a special interest in criminal law and 
Criminal Code reform. 
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The government in releasing its White Paper, 
indicated that the reforms are designed to modernize 
the fundamental principles found in the General Part 
of the Criminal Code to better reflect current social 
values; clarify legal principles and rules of behaviour 
to make the Code easier for Canadians to understand, 
and comprehensively codify, in the General Part of 
the Code, the fundamental rules of criminal liability 
including defences, many of which now exist only in 
judge-made common law. 


At the end of the year under review, the Special 
Committee was continuing its study. 


Taking of Oaths 


fn the recommendation of the Trial Courts 

| te the Council Chairman wrote to 

\ the Deputy Minister of Justice to suggest that 
the government consider an amendment to the 
Canada Evidence Act which would clarify the nature 
of the oath or affirmation made by people who give 
evidence at trials. The suggestion followed a discus- 
sion about the difficulties faced by the courts when 
witnesses are not prepared to swear or affirm in 
accordance with the federal (or provincial) evidence 
acts. 


While the Council did not make a specific suggestion 
for change, it proposed some options the government 
might wish consider. 
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| n December 1992, the federal government imposed 
| a freeze on the salaries of Canada’s federally 

L appointed judges. This was to hold salaries at 1992 
levels until 1995. 


In February 1994, however, in its first budget, the 
new government extended this freeze to 1997. 


While these actions have come in the context of a 
far broader effort on the part of the government to 
restrain public spending, it naturally has caused 
considerable disappointment among the men and 
women of the judiciary. 


Adding to this is the experience of the judiciary 

since the early eighties with the process established 
to recommend to Parliament the appropriate pay and 
benefits for judges. 


In 1981, through the Judges Act, Parliament enacted a 
process requiring the establishment of a triennial 
commission, composed of three to five members, to 
“inquire into the adequacy” of judges’ salaries and 
benefits. A primary purpose was to secure appropri- 
ate compensation for judges in the context of judicial 
independence. 


Within six months of its appointment, the Commis- 
sion must submit a report to the Minister containing 
its recommendations. The Minister must then table it 
in Parliament. There is no requirement to act, 
however. 


The required commissions have been established in 
1983, 1986, 1989 and 1992. The recommendations 
of the first three were never fully implemented by 
Parliament. 
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The 1989 report by the Courtois Commission formed 
the basis of Bill C-50 which was introduced in the 
House of Commons in December 1991. It would 
have implemented certain of the Commission 
recommendations, particularly on improvements to 
survivors’ annuities, and conference and representa- 
tional allowances. 


Bill C-50, however, died on the order paper when the 
federal election was called in 1993. 


Preparations for the 1992 report by the Crawford 
Commission began after the initial freeze on salaries 
was announced in December 1992. The report was 
tabled in Parliament in April of 1993. Neither the 
outgoing government nor the new government has 
acted on its recommendations. 


In its submission to the Crawford Commission in 
December 1992, a joint committee of the Council 

and the Canadian Judges Conference asked the 
Commission to make the following recommendations 
to Parliament: 


¢ to confirm judges’ “entitlement to salary of 
1975 equivalence” or $165,500 as of April 1, 
1992 instead of $155,800. 


° to change the Judges Act to provide for a full, 
unreduced annuity, payable when a judge’s 
age and number of years in office total 80, 
provided the judge has served 10 years in 
office (the so-called “rule of 80”). 


+ to end the obligation of judges to make 
annuity contributions when they first become 
eligible to retire, should judges be required to 
continue contributing to their annuity program. 
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+ to forego the elimination or limitation of the Other recommendations of the 1992 Commission 
office of supernumerary judge. included the following: 


e to amend Section 54 of the Judges Act to ° 
provide for maternity leave for eligible judges. 


+ to provide for full retirement entitlement for 
judges of the Supreme Court of Canada after 
10 years of service on the Court. 


e to require government to introduce legislation 
implementing recommendations of triennial 
commissions every three years. 


e to exempt reports of triennial commissions 
from reference to a standing committee of the 
House of Commons. 


In its report, the Crawford Commission recom- 
mended that the Government adopt the “rule of 80” 
approach entitling judges to full retirement benefits 
once they have reached the age of 60 and served on 
the bench a minimum of 15 years provided the sum 
of years of service plus age is at least 80. 


It also recommended that judges of the Supreme 
Court of Canada should be eligible for full retirement 
benefits after 10 years of service once they have 
reached the age of 65, and proposed that the Judges 
Act be changed to provide for up to six months of 
maternity / parental leave. 
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the Government of the day should introduce 
legislation, based on the recommendations of a 
triennial commission, within 20 sitting days of 
the expiry of a nine-month period following 
submission of its report to the Minister of 
Justice. 


parliamentary committees should call on 
members of triennial commissions as 
witnesses when considering commission 
recommendations. 


a formal process should be established by 
which federal departments would provide 
documentation and background material to 
triennial commissions, and Department 

of Justice and other officials could appear at 
Commission hearings to present departmental 
positions on relevant matters. 


open hearings should be continued by future 
triennial commissions. 


the appropriate benchmark for puisne judges’ 
salaries should be established as the “rough 
equivalence” of the mid-point of the DM-3 
salary range, or $155,300 as of April 1, 1992. 


no exception should be made for judges with 
respect to changes in registered retirement 
savings plan rules implemented by the amend- 
ments to the Income Tax Act contained in 

S.C. 1990, c. 35 and the regulations thereunder. 
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contributions, benefits, interest and liabilities 
for the judges’ pension plan should be 
accounted for separately in the Pension 
Accounts. 


the provisions for indexing judicial annuities, 
including those of surviving spouses and 
eligible children, should be transferred to the 
Judges Act from the Supplementary Retirement 
Benefits Act to distinguish them from the 
indexing of public service pensions. 


the Judges Act should be amended to provide 
that the judges’ pension plan be deemed a 
Registered Pension Plan up to the limits 
provided under the Income Tax Act and regu- 
lations, and be deemed to be a Retirement 
Compensation Arrangement for the excess. 


judges should be allowed to elect supernumer- 


ary status on the basis of the “rule of 80” at a 
minimum of 60 years of age and 15 years on 
the bench. 


judges should not be permitted to serve more 
than 10 years as a supernumerary judge. 


the Judges Act should be amended to incorpo- 
rate the relevant credit splitting provisions of 
the Pension Benefits Division Act, with such 
changes as circumstances require. 


In the meantime, the Council is of the view that 
the principle of the triennial commission approach 
is sound in terms of ensuring that judges are 
appropriately compensated. 


But the experience so far has served to undermine 
the confidence of judges that it will, in the event, 
serve its basic purpose of dealing effectively with the 
sensitive issues related to salary and benefits while 
still ensuring that these questions do not intrude on 
the independence of the judiciary. 


As the fiscal year ended, these recommendations 


awaited action by Government and Parliament. 


In meetings during the year, members of the Council 
and the Canadian Judges Conference asked that the 
provisions of Bill C-50, the actions proposed by the 
previous government on the basis of the 1989 Courtois 


Report be reintroduced as quickly as possible. 
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A. Members of the 
Canadian Judicial 
Council, 1993-94 


The Right Honourable 
Antonio Lamer, PC. 
Chief Justice of Canada 
Chairman 


The Honourable Guy A. Richard 
Chief Justice of the Court of 
Queen’s Bench of New Brunswick 
First Vice-Chairman 

(to November 1993) 


The Honourable Allan McEachern 
Chief Justice of British Columbia 
First Vice-Chairman 

(from February 1994) 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 
Second Vice—Chairman 


The Honourable 
Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Claude Bisson 
Chief Justice of Quebec 


The Honourable 

Frank W. Callaghan 

Chief Justice of the Ontario Court 
of Justice 


The Honourable 

David H. Campbell 
Associate Chief Justice of the 
Supreme Court of British 
Columbia 


The Honourable 

Norman H. Carruthers 

Chief Justice of Prince Edward 
Island 


The Honourable 

Donald H. Christie 

Associate Chief Judge of the Tax 
Court of Canada 


The Honourable 

J.—Claude Couture 

Chief Judge of the Tax Court of 
Canada 


The Honourable 

Mr. Justice Mark M. de Weerdt* 
Supreme Court of the Northwest 
Territories 

(from July 1993) 


The Honourable René Dionne 
Senior Associate Chief Justice of 
the Superior Court of Quebec 


The Honourable Charles Dubin 
Chief Justice of Ontario 


The Honourable William A. Esson 


The Honourable 
Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable 

Constance R. Glube 

Chief Justice of the Supreme 
Court of Nova Scotia 


The Honourable 
Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable Benjamin Hewak 
Chief Justice of the Court of 
Queen’s Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division 
of the Supreme Court of 
Newfoundland 


The Honourable William L. Hoyt 
Chief Justice of New Brunswick 


The Honourable Julius A. Isaac 
Chief Justice of the Federal Court 
of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the 
Federal Court of Canada 


(to January 1994) Chief Justice of the Supreme 
Court of British Columbia 
Notes: 
ke Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order for easy reference. 
2, The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on the Council every two years. * 
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The Honourable Patrick J. LeSage 
Associate Chief Justice of the 
Ontario Court of Justice 

(from February 1994) 


The Honourable 

Kenneth MacDonald 

Chief Justice of the Trial Division 
Supreme Court of Prince Edward 
Island 


The Honourable 

Donald K. MacPherson 

Chief Justice of the Court of 
Queen's Bench for Saskatchewan 


The Honourable Roy McMurtry 
Chief Justice of the Ontario Court 
of Justice 

(effective February 1994) 
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The Honourable Pierre Michaud 
Associate Chief Justice of the 
Superior Court of Quebec 


The Honourable Gerald Mercier 
Associate Chief Justice, Family 
Division of the Court of Queen’s 
Bench for Manitoba 


The Honourable 

W. Kenneth Moore 

Chief Justice of the Court of 
Queen’s Bench of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable 

Jeffrey J. Oliphant 

Associate Chief Justice of the 
Court of Queen’s Bench for 
Manitoba 
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The Honourable 

Ian H.M. Palmeter 

Associate Chief Justice of the 
Supreme Court of Nova Scotia 


The Honourable 

Lawrence A. Poitras 

Chief Justice of the Superior Court 
of Quebec 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable 

Allan H. Wachowich 

Associate Chief Justice of the 
Court of Queen’s Bench of Alberta 
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B. Committee Members 
Executive Committee 


Chief Justice Antonio Lamer 
Chairman 


Chief Justice Lorne ©. Clarke 
Chief Judge J.-Claude Couture 
Chief Justice Charles L. Dubin 
Chief Justice William A. Esson 
Chief Justice Catherine A. Fraser 


Chief Justice 
Noel H.A. Goodridge 


Chief Justice 
Donald K. MacPherson 


Chief Justice Allan McEachern 


Associate Chief Justice 
Pierre Michaud 


Administration of Justice 
Committee 


Chief Justice Constance KR. Glube 
Chairman 

Chief Justice Claude Bisson 
Chief Justice William A. Esson 


Associate Chief Justice 
James A. Jerome 


Associate Chief Justice 
Gerald Mercier 


Associate Chief Justice 
John W. Morden 


Associate Chief Justice 
Allan H. Wachowich 


Notes: 


Finance Committee 


Associate Chief Justice 
John W. Morden 
Chairman 


Associate Chief Justice 
Donald H. Christie 


Chief Justice Constance R. Glube 


Chief Justice 
Kenneth R. MacDonald 


Chief Justice 
Donald K. MacPherson 


Judges Computer Advisory 
Committee 


Madan Justice Ellen I. Picard 
Chairperson 

Madam Justice Nancy Bateman 
Mr. Justice Marvin Catzman 
Mr. Justice Jean-Jacques Fleury 
Mr. Justice Irving Goldenberg 
Mr. Justice Maurice Lagacé 
Chief Justice Allan McEachern 
Chief Justice Richard J. Scott 


Advisors: 
Ms. Jean Chilibeck 
Dr. Martin Felsky 


Professor Robert Franson 
Judicial Benefits Committee 


Chief Justice 
W. Kenneth Moore 
Chairman 


Chief Judge J.-Claude Couture 


1. These lists show committee membership as at March 31, 1994. 
2. Committee membership is established at the Council's annual meetings, held in the autumn. 
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Chief Justice Constance R. Glube 
Chief Justice T. Alex Hickman 


Chief Justice 
Kenneth R. MacDonald 


Chief Justice 
Donald K. MacPherson 


Chief Justice Allan McEachern 
Chief Justice Lawrence A. Poitras 


Chief Justice Richard J. Scott 
Judicial Conduct Committee 


Chief Justice Guy A. Richard 
Chairman 
(to November 1993) 


Chief Justice Lorne O. Clarke 
Acting Chairman 

(from December 1, 1993 to 
January 31, 1994) 


Chief Justice Allan McEachern 
Chairman 
(from February 1994) 


Chief Judge J.-Claude Couture 
Vice-Chairman 
(from December 1993) 


Chief Justice Charles L. Dubin 
Chief Justice William A. Esson 
Chief Justice Catherine A. Fraser 


Chief Justice 
Noel H.A. Goodridge 


Chief Justice Antonio Lamer 


Chief Justice 
Donald K. MacPherson 


Associate Chief Justice 
Pierre Michaud 
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Judicial Education Committee 


Associate Chief Justice 
David H. Campbell 
Chairman 


Chief Justice 
Norman H. Carruthers 


Chief Justice Lorne O. Clarke 


Associate Chief Justice 
René Dionne 


Chief Justice Charles L. Dubin 
Chief Justice Catherine A. Fraser 


Chief Justice 
Noel H.A. Goodridge 


Chief Justice Benjamin Hewak 
Chief Justice William L. Hoyt 
Chief Justice Julius A. Isaac 
Associate Chief Justice 


Patrick J. LeSage 


Judicial Independence 
Committee 


Chief Justice Richard J. Scott 
Chairman 

Chief Justice Edward D. Bayda 
Mr. Justice Mark M. de Weerdt 
Chief Justice Allan McEachern 
Chief Justice Roy R. McMurtry 


Associate Chief Justice 
Pierre Michaud 


Associate Chief Justice 
Jeffrey J. Oliphant 


Associate Chief Justice 
Ian H.M. Palmeter 
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Liaison Committee of the 
Canadian Judicial Council and 
the Canadian Judges Conference 


Chief Justice William A. Esson 
Chairman 


Associate Chief Justice 
Pierre Michaud 


Mr. Justice André Brossard 


Mr. Justice Bruce Cohen 


Nominating Committee 


Chief Justice 
Kenneth R. MacDonald 
Chairman 


Chief Justice Claude Bisson 
Chief Justice Benjamin Hewak 


Study Leave Selection 
Committee 


Chief Justice W. Kenneth Moore 
Chairman 
Chief Justice Constance R. Glube 


Associate Chief Justice 
John W. Morden 


Dean Normand Ratti 


Dean Robert Sharpe 

Appeal Courts Committee 
Chief Justice Edward D. Bayda 
Chairman 


Chief Justice Claude Bisson 


Chief Justice 
Norman H. Carruthers 


Chief Justice Lorne O. Clarke 
Chief Justice Charles Dubin 
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Chief Justice Catherine A. Fraser 


Chief Justice 
Noel H.A. Goodridge 


Chief Justice William L. Hoyt 
Chief Justice Julius A. Isaac 
Chief Justice Allan McEachern 


Associate Chief Justice 
John W. Morden 


Chief Justice Richard J. Scott 
Trial Courts Committee 


Chief Justice 
Donald K. MacPherson 
Chairman 


Associate Chief Justice 
David H. Campbell 


Associate Chief Judge 
Donald H. Christie 


Chief Judge J.-Claude Couture 
Mr. Justice Mark M. de Weerdt 


Associate Chief Justice 
René Dionne 


Chief Justice William Esson 
Chief Justice Constance R. Glube 
Chief Justice Benjamin Hewak 
Chief Justice T. Alex Hickman 


Associate Chief Justice 
James A. Jerome 


Associate Chief Justice 
Patrick J. LeSage 


Chief Justice Kenneth MacDonald 
Chief Justice Roy McMurtry 


Rae P OUR J 


Associate Chief Justice 
Gerald Mercier 


Associate Chief Justice 
Pierre Michaud 


Chief Justice W. Kenneth Moore 


Associate Chief Justice 
Jeffrey J. Oliphant 


Associate Chief Justice 
lan H.M. Palmeter 


Chief Justice Lawrence A. Poitras 
Chief Justice Guy A. Richard 


Associate Chief Justice 
Allan H. Wachowich 


CNET ANNUELLE 


Special Committee on Equality in 
the Courts 


Chief Justice Constance R. Glube 
Chairperson 


Chief Justice Edward D. Bayda 
Chief Judge J Claude Couture 
Chief Justice Catherine A. Fraser 
Chief Justice Julius A. Isaac 


Associate Chief Justice 
Patrick J. LeSage 


Chief Justice Richard J. Scott 
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C. Counal's Summer Seminar, 1993 


Sixty one judges from various courts across Canada were participants in the Canadian Judicial Council 
Seminar, July 25 — 30, 1993, in Aylmer, Quebec. 
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MONDAY, JULY 26 
The Child 


Coordinator: Mr. Justice John McGarry, Ontario Court (General Division) 


Family Violence & Custody/Access Dispute 
Proceedings: Current Legal and Clinical Issues 


Dr. Peter Jaffe, Director, London Family Court Clinic 


Matching Clinical and Legal Solutions in Custody and Access Plans 
Dr. Peter Jaffe 


The Child Complainant and the Ability to Testify 
Dr. Louise Sas, Psychologist, London Family Court Clinic 


The Child Witness in Criminal Proceedings 
For the Crown: Ms Shelley Hallett, Crown Counsel, Ontario Ministry of Attorney General 


For the Defence: Mr. Edward Greenspan, Q.C. Greenspan, Rosenberg & Buhr 


TUESDAY, JULY 27 


Contracts / Torts / Damages 


Coordinator: Mr. Justice Jean-Louis Baudouin, Quebec Court of Appeal 


Recent Developments in the Law of Torts and the Law of Contracts 


Professor Joost Blom, Faculty of Law, University of British Columbia 


Professor Don Clark, College of Law, University of Saskatchewan 


Damages: The Interface between Contract, Tort and Equity 
Madam Justice Beverley McLachlin, Supreme Court of Canada 


Simultaneous Sessions : 


The Duty to Bargain in Good Faith 
Group 1: Professor Jamie Cassels, Faculty of Law, University of Victoria 


Assessment of Damages in Personal Injury and Wrongful Death Cases (Plenary) 


Group 2: Mr. Justice René Letarte, Superior Court of Quebec 
Group 3: Mr. Justice John Macdonald, Ontario Court (General Division) 
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WEDNESDAY, JULY 28 
Judging in a Multicultural Era 
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Introductory Remarks : Chief Justice Julius Isaac, Federal Court of Canada 
Theatre — The Passionate Balance “It’s a Rich Life” 


Panel Discussion 
Madam Justice Carol Huddart (Chair), Supreme Court of British Columbia 
Mr. Prakash Diar, Counsel, Canadian Human Rights Commission 
Mr. Stien Lal, Deputy Minister of Municipal Affairs for Ontario 
Judge Connie Sparks, Family Court of Nova Scotia 
Mr. James Oka, Law Student, University of Ottawa 


THURSDAY, JULY 29 
Debate 


“Recent Changes in the Law of Evidence - Is it De-ossification or Simply the Elimination of all Structure 
and Predictability?” 


Chair: Madam Justice Ruth Krindle, Court of Queen’s Bench for Manitoba 
Debators: Mr. Edward Greenspan, Q.C. Greenspan, Rosenberg & Buhr 
Professor Ron Delisle, Faculty of Law, Queen’s University 


Simultaneous Sessions : 


Criminal Trial Problems: 
Group 1: Madam Justice Ruth Krindle (Chair) 
Mr. Justice Michael Moldaver, Ontario Court (General Division) 


Group 2: Mr. Justice Roger Salhany (Chair), Ontario Court (General Division) 
Mr. Justice Ronald Barclay, Court of Queen’s Bench for Saskatchewan 
Mr. Edward Greenspan, Q.C. Toronto 


Recent Developments in Evidence 

Group 3: Mr. Justice Gerald Jewers (Chair), Court of Queen’s Bench for Manitoba 
Professor Ron Delisle, Queen’s University 
Madam Justice Elizabeth A. McFadyen, Alberta Court of Appeal 
Mr. Justice William J. Vancise, Saskatchewan Court of Appeal 


—————————————————— 


4] 
CHIC AGNI WA ae SER SE PO IR YT 
LEO RO RS ES MOROE 


FRIDAY, JULY 30 


Equality and Human Rights Issues in Superior Court Practice 
Coordinator: Dean Lynn Smith, Faculty of Law, CLR 


Human Rights Law 
Mr. Raj Anand, Scott & Aylen, Toronto 


Equality Rights Under the Charter 
Dean Lynn Smith 


Emerging Issues : A Look to the Future 


Equality Issues in Private Law 


Professor Jamie Cassels, Faculty of Law, University of Victoria 


Reconciling Respect for Cultural Differences with 
Respect for Individual Human Rights 


Professor Bill Black, Faculty of Law, U.B.C. 


42 
Cal tC? FAA NS UAS 2 @ReE PRO RET 
[MONO ee ORR 


D. Human and 
Financial Resources, 


1993-94 


The Council is served by an Exec- 
utive Director and two support 
staff located at the Council office 
in Ottawa. 


1993-94 Expenditures of the Canadian Judicial Council 
Salaries and benefits $145,323 
Transportation and communications 45,764 
Professional and special services 307,489 
Rentals 15,809 
Purchase, repair and upkeep 1179 
Utilities, materials and supplies 28,315 
Construction and acquisition of machinery and equipment 16,416 
Other 144 

| Internal government expenditures 8,492 | 

TOTAL1 $568,931* 

* This amount is considerably higher than the expenditures in 1992-93 ($428,799) because 
supplementary estimates were required during the year to cover costs associated with the 
ss.63(2) Judges Act investigation commenced in 1993-94. 

1 This does not include the costs related to the study on Judicial Independence and 
Accountability being undertaken by Professor Martin Friedland of the University of Toronto. 
The funding for that study is provided by the Department of Justice. 
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E. Canadian Judicial 
Council By-laws 


ARTICLE I 
Title 


1.01 These by-laws may be cited as 
the Canadian Judicial Council By-Laws. 


ARTICLE II 
Interpretation 


2.01 In these by-laws: 

(a) Act means the Judges Act, R.S.C. 
1985, c.J-1; 

(b) “Chairman” means the Chief Jus- 
tice of Canada; 

(c) “Council” means the Canadian 
Judicial Council established by the 
Act; 

(d) “Executive Committee” means the 
Executive Committee of the Council 
as provided for in these by-laws; 

(e) “Executive Director” means the 
Executive Director of the Council as 
provided for in these by- laws; 

(f) “First Vice-Chairman” means the 
Vice-Chairman who has been a mem- 
ber of the Council longer than the 
other Vice-Chairman; 

(g) “judge” means a judge to whom 
the Act applies; 

(h) “Second Vice-Chairman” means 
the Vice-Chairman who is not the 
First Vice-Chairman; 

(i) “Vice-Chairman” means a vice- 
chairman pursuant to these by-laws. 


ARTICLE III 
Meetings 


Annual meeting 


3.01 There shall be an annual meeting 
of the Council which shall be held in 
the month of September unless the 
Executive Committee directs 
otherwise. 


3.02 The Executive Committee shall 
fix the date and place of the annual 
meeting before August 1 but, if it fails 
to do so, the date and place shall be 
fixed by the Chairman. 
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Mid-year meeting 


3.03 There shall be a mid-year meet- 
ing of the Council in Ottawa, in the 
month of March, unless the Executive 
Committee directs otherwise. 


Special meetings 


3.04 Special meetings of the Council 
may also be called by the Chairman, 
by the Executive Committee, by the 
Council or at the written request of 
not less than ten members of the 
Council. The dates and places for all 
special meetings, unless fixed by the 
Council, shall be fixed by the Execu- 
tive Committee, except a meeting 
called by the Chairman for which the 
Chairman shall fix the date and place. 


Notice of special meeting 


3.05 Notice of the time and place of 
any such special meeting shall be 
communicated to every member of 
the Council in such manner as the 
Executive Committee deems expedi- 
ent having regard to the circum- 
stances except a meeting called by the 
Chairman, for which notice shall be 
given in a manner deemed expedient 
by the Chairman. 


Notice of meeting 
3.06 The Executive Director shall 


give to each member of the Council at 
least 30 days notice of the time and 
place of any meeting of the Council. 
Quorum 

3.07 A majority of the members of the 
Council shall constitute a quorum. 


Adjournment 


3.08 Any meeting of the Council may 
be adjourned to such date and place 
as the Council may decide. 


Presiding officer of Council 


3.09 The presiding officer at all meet- 
ings of the Council shall be: 


(a) the Chairman; 
(b) in the absence of the Chairman, 
the First Vice— Chairman; 
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(c) in the absence of the Chairman 
and the First Vice— Chairman, the 
Second Vice— Chairman, or 

(d) in the absence of the Chairman 
and the Vice—Chairmen, the senior 
member of the Council present at 
such meeting. 


Attendance of non—member at 
Council meeting 


3.10 The Council may authorize any 
person who is not a member of the 
Council to attend, but not to vote, ata 
meeting of the Council. 


Voting 


3.11 Voting at meetings of the Coun- 
cil shall be by a show of hands unless 
a vote by secret ballot is requested by 
at least ten members. 


ARTICLE IV 
Officers 


The Chairman 


4.01 Except as provided in article 
3.09, the Chairman shall preside at all 
meetings of the Council and of the 
Executive Committee, and shall be 
the Chief Executive Officer of the 


* Council. 


The Vice—Chairmen 


4.02 The Chairman may designate 
two members of the Council to be 
Vice-Chairmen of the Council, at 
least one of whom shall be an elected 
member of the Executive Committee. 


Term of Vice—Chairmen 


4.03 The Vice-Chairmen shall hold 
office at the pleasure of the Chairman. 


Duties of Vice-Chairmen 


4.04 The First Vice-Chairman or, in the 
absence of the First Vice-Chairman, the 
Second Vice-Chairman, shall act in the 
absence or disability of the Chairman 
and perform such other functions and 
duties as the Council may determine. 
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Chairman of the Executive 
Committee 


4.05 The Chairman may from time 

to time designate a Vice-Chairman 

to act as Chairman of the Executive 
Committee, and the Vice-Chairman 
so designated shall thereupon have 
the authority and responsibility of the 
chairman of such committee subject 
to the right of the Chairman to 
resume the chairmanship at any time. 


Chairman of the Judicial 
Conduct Committee 


4.06 The Chairman shall designate 
one of the Vice-Chairmen to be chair- 
man of the Judicial Conduct Commit- 
tee, who shall hold office at the 
pleasure of the Chairman. 


Office of Council 


4.07 The office of the Council shall be 
in the National Capital Region. 


Executive Director of Council 


4.08 The Council shall appoint an 
Executive Director who is not a mem- 
ber of the Council, and may also 
employ other personnel as required 
for the full and proper discharge of its 
duties and responsibilities. 


Duties of Executive Director 


4.09 The Executive Director shall 
have charge of the office of the Coun- 
cil, shall be responsible for all matters 
generally ascribed to the position and 
shall perform all duties required by 
the Chairman, by the Council or by 
any of its Committees. 


Acting Executive Director 


4.10 Where, for any reason, the Exec- 
utive Director is unable to act, an 
Acting Executive Director may be 
appointed by the Chairman. 
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ARTICLE V 
Executive Committee 


Composition of the Executive 
Committee 


5.01 There shall be an Executive 
Committee of the Council consisting 
of the Chairman and nine members of 
the Council who shall be elected by 
the Council from among its members. 


Additional Member of 
Committee 


5.02 If the Chairman appoints as one 
of the Vice-Chairmen a person who is 
not elected to the Executive Commit- 
tee that Vice-Chairman shall be an 
additional member of the Executive 
Committee. 


Members 


5.03 Three members of the Executive 
Committee shall be elected at each 
annual meeting and shall hold office 
for three years. A member of the 
Executive Committee whose term 
expires at an annual meeting shall not 
be eligible for re-election until the fol- 
lowing annual meeting. 


Vacancy 


5.04 When a member of the 
Executive Committee resigns 
therefrom or ceases to be a member of 
the Council, the Executive Committee 
may appoint another member of the 
Council as a replacement until the 
next annual meeting of the Council. 


5.05 When a member of the 
Executive Committee resigns 
therefrom or ceases to be a member of 
the Council, the Council at its next 
annual meeting shall elect one of its 
members as a replacement. 


Duration of term 


5.06 A member of the Executive 
Committee elected pursuant to article 
5.05 shall hold office until the expiry 
of the term of office of the person 
being replaced. 
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Powers and duties of the 
Executive 


5.07 The Executive Committee is 
responsible for the supervision and 
management of the affairs of the 
Council. Without limiting the gener- 
ality of the foregoing, the Executive 
Committee shall have all the powers 
vested in the Council except for 

(i) the making of by-laws, (ii) the 
appointment of members of the 
Executive Committee and standing 
committees other than as provided 
herein, and (iii) the powers of the 
Council referred to in Article VIII of 
these by-laws. 


Quorum 


5.08 A majority of the members of 
the Executive Committee shall consti- 
tute a quorum. 


Functioning of the Committee 


5.09 Meetings of the Executive Com- 
mittee shall be held at such intervals, 
in such manner, at such place and 
upon such notice as the Executive 
Committee may from time to time 
determine. 


Meetings 


5.10 The Chairman, a Vice-Chairman 
or any three members may, at any 
time, call a meeting of the Executive 
Committee. 


Resolution 


5.11 A resolution consented to in 
writing or by any electronic method, 
by all members of the Executive Com- 
mittee, shall be as valid and effectual 
as if it had been passed at a meeting 
of the Executive Committee duly 
called and held. Such resolution may 
be in two or more counterparts which 
together shall be deemed to constitute 
one resolution in writing. Such reso- 
lution shall be filed with the minutes 
of the proceedings of the Executive 
Committee and shall be effective on 
the date stated thereon or, if no date 
is specified, when filed. 
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ARTICLE VI 
Standing and ad hoc Committees 


Standing Committees 


6.01 There shall be a Standing Com- 
mittee of the Council on each of the 
following subjects: 

(a) judicial conduct, 

(b) judicial education, 

(c) judicial benefits, 

(d) judicial independence, 

(e) administration of justice, 

(f) finance, 

(g) appeal courts, and 

(h) trial courts. 


Membership 


6.02 Each standing committee, except 
the Standing Committees on Judicial 
Conduct, Appeal Courts and Trial 
Courts, shall have a minimum of five 
members who shall be elected at each 
annual meeting. The chairman of 
each such committee shall be elected 
annually by the members of the 
Committee from among their own 
number. 


Exception for committee 
membership 


6.03 The members of the Standing 
Committees on Appeal Courts and 
Trial Courts shall respectively consist 
of the Council members who are 
members of such courts and the 
chairmen of such committees shall be 
the Chief Justices of the Appeal Court 
and the Trial Court of the province or 
territory in which the next annual 
meeting is to be held. 


Vacancy 


6.04 Any vacancy in a standing com- 
mittee arising between annual meet- 
ings may be filled by the Executive 
Committee. 
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Objects 


6.05 A standing committee is respon- 
sible for the achievement of its objects 
subject to the approval of the Finance 
Committee for the expenditure of 
public funds. 


6.06 Articles 5.08, 5.09 and 5.11 of 
these by-laws apply mutatis mutandis 
to any committee of the Council. 


Ad hoc Committees 


6.07 The Chairman, the Executive 
Committee or the Council may estab- 
lish and prescribe the powers and 
duties of ad hoc committees. Judges 
who are not Council members may be 
included in the membership as 
needed from time to time. 


Expenses 


6.08 Judges who attend a meeting of 
a standing or ad hoc committee of the 
Council duly called by its chairman, 
and for which approval to hold the 
meeting has been received from 

the Council Chairman, shall be reim- 
bursed their expenses in so attending 
the meeting pursuant to section 41(1) 
of the Act. 


ARTICLE VII 
Nominating Committee 


Election of Nominating 
Committee 


7.01 At every annual meeting the 
members of the Council shall elect 
a three-member Nominating 
Committee. 


Chairman 


7.02 The Nominating Committee 
shall appoint from amongst its mem- 
bers, a chairman who shall organize 
the work of the Committee and 
preside over its meetings. 
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Duties of Committee 


7.03 The Nominating Committee 
shall nominate candidates for 
membership on the Executive 
Committee and on all standing com- 
mittees. 


Written Report 


7.04 A written report of the nomina- 
tions proposed by the Nominating 
Committee shall be sent to the mem- 
bers of the Council at least 30 days 
before each annual meeting of the 
Council. 


Representation 


7.05 In preparing its report the 
Nominating Committee shall con- 
sider and, if possible, nominate candi- 
dates who will furnish regional and 
jurisdictional representation. 


Candidates 


7.06 Notwithstanding the report of 
the Nominating Committee, any 
member of the Council may nominate 
from the floor any eligible member 

of the Council for election to the 
Executive Committee or to a Standing 
Committee. 


ARTICLE VIII 
Judicial Conduct 


Committee 


8.01 (a) The members of the 
Executive Committee shall constitute 
the Judicial Conduct Committee. 


Vice—Chairman of Committee 


(b) The Chairman of the Judicial 
Conduct Committee may designate 

a Vice-Chairman of the Judicial 
Conduct Committee to carry out such 
duties of the Chairman as may be del- 
egated by the Chairman from time to 
time. 
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Complaint or allegation about 
conduct of a judge 


8.02 (a) Every complaint or 
allegation received at the office of the 
Council, concerning the conduct of a 
judge who is subject to the Act, shall 
be referred to the Executive Director. 
(b) Every complaint or allegation 
received by any member of the 
Council concerning the conduct of a 
judge which, in the opinion of such 
member, may require the attention 
of the Council, shall be sent to the 
Executive Director. 

(c) A Council member shall draw to 
the attention of the Executive Director 
any conduct of a judge of that mem- 
ber’s court which, in the view of that 
member, may require the attention of 
the Council, and such conduct shall 
be treated in the same manner as if it 
were the subject of a complaint. 


Referral to chairman 


8.03 (a) The Executive Director shall 
establish a file and, subject to article 
8.01 (b), shall refer every complaint 
or allegation mentioned in article 8.02 
to the Chairman of the Judicial Con- 
duct Committee. 


Duty to inform 


(b) The Executive Director shall pro- 
vide a copy of any complaint or alle- 
gation made to the Council against a 
judge together with a copy of any 
replies, to the judge concerned, and to 
the judge’s Chief Justice or Chief 
Judge. 


Duties of chairman of 
Committee 


8.04 (a) The Chairman of the Judicial 
Conduct Committee shall review the 
complaint or allegation and may: 

(i) close the file where the matter is 
trivial, vexatious or without substance 
and advise the complainant 
accordingly with an appropriate 
explanation; or 


(ii) after obtaining comments from 
the judge and the judge’s Chief 
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Justice or Chief Judge, close the file 
and advise the complainant, with an 
appropriate explanation, where the 
matter is without substance or where 
the conduct clearly is not serious 
enough to warrant removal. 

(b) The Chairman of the Judicial 
Conduct Committee may cause 
further inquiries to be made where 
the matter is likely to be referred to a 
Panel of the Judicial Conduct 
Committee and where further infor- 
mation appears to be necessary for 
the Panel to fulfil its function. 

(c) Where further inquiries are made, 
the judge who is the subject of the 
complaint shall be provided an 
opportunity to respond to the gist of 
the allegations and evidence against 
such judge and any response by the 
judge shall be included in the report 
of such further inquiries. 

(d) The Chairman of the Judicial 
Conduct Committee shall refer any 
file which is not closed, to a Panel of 
the Judicial Conduct Committee 
together with the report of the further 
inquiries, if any, and any recommen- 
dation which the Chairman may make. 


Duties of panel 


8.05 (a) A matter which is referred to 
a Panel of the Judicial Conduct Com- 
mittee pursuant to article 8.04 (d) 
shall be dealt with by a Panel of up 
to five members of the Committee 
designated for this purpose by the 
Chairman of the Judicial Conduct 
Committee. 

(b) The Panel shall review the matter 
and the report of the further 
inquiries, if any, and may: 

(i) refer the matter back to the Chair- 
man of the Judicial Conduct Commit- 
tee to cause further inquiries to be 
made; or 

(ii) decide that no investigation pur- 
suant to subsection 63(2) of the Act is 
warranted and advise the complainant 
accordingly with an appropriate 
explanation where the matter is with- 
out substance or where the conduct 
clearly is not serious enough to war- 
rant removal; or 
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(iii) refer the matter to the Council 
together with its own report and con- 
clusion that an investigation pursuant 
to subsection 63(2) of the Act may be 
warranted. 

(c) If the Panel concludes that an 
investigation may be warranted pur- 
suant to subsection 63(2) of the Act, it 
shall specify the grounds of alleged 
misconduct which could warrant an 
investigation. 

(d) After the Panel has completed its 
review of a complaint, the members 
of the Panel shall not participate in 
any further consideration of the same 
complaint by the Council. 


Duties of Council 


8.06 (a) Prior to the Council consid- 
ering the report of a Panel, the 
Chairman of the Judicial Conduct 
Committee shall designate up to five 
members of the Canadian Judicial 
Council (other than those who served 
on the Panel) to be available to serve 
on any subsequent Inquiry Commit- 
tee which might be established 
pursuant to the Act. The members so 
designated shall not participate in 
any deliberations of the Council in 
relation to the matter in question. 

(b) A copy of the report of the Panel 
to the Council shall be provided to 
the judge, who shall be entitled to 
make written and oral submissions to 
the Council as to whether or not there 
should be an investigation pursuant 
to subsection 63(2) of the Act. 

(c) After considering the report of the 
Panel and the submissions, if any, the 
Council shall decide: 

(i) that no investigation pursuant 

to subsection 63(2) of the Act is war- 
ranted and advise the complainant 
and the judge accordingly with an 
appropriate explanation where the 
matter is without substance or where 
the conduct clearly is not serious 
enough to warrant removal; or 

(ii) that an investigation into the mat- 
ter shall be held pursuant to subsec- 
tion 63(2) of the Act since the matter 
may be serious enough to warrant 
removal. 
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Inquiry Committee 


8.07 (a) Such investigation shall be 
conducted by an Inquiry Committee 
composed of the members designated 
previously pursuant to article 8.06(a) 
together with any additional 
members appointed by the Minister 
pursuant to section 63(3) of the Act. 
(b) The Inquiry Committee shall con- 
duct the investigation in accordance 
with sections 63 and 64 of the Act and 
shall report its conclusions to the 
Council. 


Inquiry Committee Report 


8.08 (a) All of the parties before the 
Inquiry Committee shall be provided 
with copies of the Committee’s report 
and shall be provided a full opportu- 
nity to be heard before the Council. 
(b) Where the Council, in its report to 
the Minister pursuant to section 65(1) 
of the Act, departs from the report of 
the Inquiry Committee it shall, never- 
theless, provide the Minister with the 
original report of the Inquiry 
Committee. 


Request from Minister or 
Attorney General 


8.09 (a) Where the Council receives a 
request from the Minister of Justice of 
Canada under subsection 63(1) or 
69(1) of the Act or a request from the 
Attorney General of a province under 
subsection 63(1) of the Act to conduct 
an inquiry as to whether a judge or 
other person should be removed from 
office for any of the reasons set forth 
in subsection 65(2) of the Act, the 
Chairman of the Judicial Conduct 
Committee shall appoint up to five 
members of the Council to serve on 
the Inquiry Committee. 

(b) Such an inquiry shall be 
conducted in accordance with articles 
8.07 and 8.08 of these by-laws as 
though it were an investigation. 
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Non-participation 
in deliberations 


8.10 The Chairman of the Canadian 
Judicial Council and the Chief Justice 
and Associate Chief Justice of the 
Federal Court of Canada shall not 
participate in the consideration of any 
aspect of a complaint in any capacity 
unless he or she considers it to be nec- 
essary to do so in the interests of the 
due administration of justice. 


ARTICLE IX 
Judicial Education 


Seminars and Conferences 


9.01 Pursuant to sections 41(1) and 
60(2)(b) of the Act the Council may 
authorize judges to attend seminars 
and conferences for their continuing 
education. 


ARTICLE X 
Finance 


Meetings, Seminars and 
Conferences 


10.01 The Chairman of the Council is 
authorized to approve the attendance 
of federally appointed judges at meet- 
ings, seminars or conferences held for 
a purpose related to the administra- 
tion of justice. A judge attending such 
a meeting, seminar or conference is 
entitled to be reimbursed for expenses 
incurred, pursuant to section 41(1) of 
the Act. 


Finance Committee 


10.02 The Finance Committee shall 
prepare for the Executive Committee 
the Council’s annual budget for pre- 
sentation to the Commissioner for 
Federal Judicial Affairs. 
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Objects 


10.03 At each meeting of the Council 
the Finance Committee shall present a 
current report on the financial affairs 
of the Council. It shall also supervise 
the financial affairs and operations of 
the Council and its committees, and 
undertake such further financial 
assignments that the Council or its 
Executive Committee may direct. 


ARTICLE XI 
Amendment of By-Laws 


Amendments 


11.01 These By-laws may be amended 
by a majority vote of all the members 
of the Council upon notice in writing 
of the proposed amendment being 
given to the Executive Director not 
less than 30 days before the meeting 
of the Council where such amend- 
ment will be considered. 


Notice 


11.02 Upon receiving any such notice 
the Executive Director shall forthwith, 
and not less than 10 days before such 
meeting, cause a copy thereof to be 
communicated to every member of 
the Council. 


Waiving of Notice Period 


11.03 Notwithstanding articles 

11.01 and 11.02 the notice period 

for a change to these By-laws can be 
waived by agreement of two-thirds of 
the members present at a meeting of 
the Council. 
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F. Text of Part Il of the Judges Act 


Following is the text of Part II of the Judges Act, which governs 
the Canadian Judicial Council. It is taken from the 1989 Office 
Consolidation of the Act. 


Part II 


Canadian Judicial Council 


Definition of 
“Minister” 


Council 
established 


Successive 
terms of 
senior judges 


Successor to 
senior judge 


Interpretation 


58. In this Part, “Minister” means the Minister of 
Justice of Canada. 


Constitution of the Council 


59. (1) There is hereby established a Council, to be 
known as the Canadian Judicial Council, consisting of 


(a) the Chief Justice of Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any senior associate chief 
justice and associate chief justice of each superior 
court or branch or division thereof; 


(c) subject to subsection (2), one of the senior 
judges, as defined in subsection 22(3), of the 
Supreme Court of the Yukon Territory and the 
Supreme Court of the Northwest Territories; 


(d) the chief judge and any associate chief judge of 
each county court or, where there is no such chief 
judge or associate chief judge, such judge as is 
named by the judges of that court to represent that 
court on the Council; and 


(e) the Chief Judge and Associate Chief Judge of the 
Tax Court of Canada. 


(2) The senior judges referred to in paragraph (1)(c) 
shall succeed each other on the Council every two 
years. 


(3) In the event of the death or resignation of a 
senior judge referred to in paragraph (1)(c) during 
the term of that judge on the Council, the judge 
who succeeds that judge as senior judge of the 
same court shall become a member of the Council 
for the remainder of the term. 
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Substitute 
member 


Objects of 
Council 


Powers of 
Council 


Meetings of 
Council 


Work of 
Council 


By-laws 


(4) Each member of the Council may appoint a 
judge of that member’s court to be a substitute 
member of the Council and the substitute member 
shall act as a member of the Council during any 
period in which he is appointed to act, but the 
Chief Justice of Canada may, in lieu of appointing a 
member of the Supreme Court of Canada, appoint 
any former member of that Court to be a substitute 
member of the Council. R.S., c. J-1, s. 30; R.S., 

c. 16nd Supp.) 10197677, ¢-25, ss. 15, 16; 
1980-81-82-83, c. 158, s. 45. 


60. (1) The objects of the Council are to promote 
efficiency and uniformity, and to improve the 
quality of judicial service, in superior and county 
courts and in the Tax Court of Canada. 


(2) In furtherance of its objects, the Council may 


(a) establish conferences of chief justices, associate 
chief justices, chief judges and associate chief judges; 


(b) establish seminars for the continuing education 
of judges; 


(c) make the inquiries and the investigation of com- 
plaints or allegations described in section 63; and 


(d) make the inquiries described in section 69. 
RS. c. J-1, s. 30; RS, c. 16(2nd Supp.), s. 10; 
1974-75-76, c. 48, s. 17; 1976-77, c. 25, s. 15; 
1980-81-82-83, c. 158, s. 45. 


61. (1) The Council shall meet at least once a year. 


(2) Subject to this Act, the work of the Council shall be 
carried on in such manner as the Council may direct. 


(3) The Council may make by-laws 
(a) respecting the calling of meetings of the Council; 


(b) respecting the conduct of business at meetings 
of the Council, including the fixing of quorums for 
such meetings, the establishment of committees of 
the Council and the delegation of duties to any 
such committees; and 


(c) respecting the conduct of inquiries and 
investigations described in section 63. R.S., c. J-1, 
s. 30; RS. c. 16(2nd Supp.), s. 10; 1976-77, c. 25, s. 15. 
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Employment 
of counsel 
and assistants 


Inquiries 


Investigations 


Inquiry 
Committee 


Powers of 
Council or 
Inquiry 
Committee 


62. The Council may engage the services of such 
persons as it deems necessary for carrying out 

its objects and duties, and also the services of 
counsel to aid and assist the Council in the conduct 
of any inquiry or investigation described in section 
63. R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, 

ss. 15, 16; 1980-81-82-83, c. 157, s. 16. 


Inquiries concerning Judges 


63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of a 
superior or county court or of the Tax Court of 
Canada should be removed from office for any of 
the reasons set out in paragraphs 65(2)(a) to (d). 


(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior 
or county court or of the Tax Court of Canada. 


(3) The Council may, for the purpose of conducting 
an inquiry or investigation under this section, 
designate one or more of its members who, 
together with such members, if any, of the bar of a 
province, having at least ten years standing, as may 
be designated by the Minister, shall constitute an 
Inquiry Committee. 


(4) The Council or an Inquiry Committee in 
making an inquiry or investigation under this 
section shall be deemed to be a superior court and 
shall have 


(a) power to summon before it any person or 
witness and to require him to give evidence on 
oath, orally or in writing or on solemn affirmation 
if the person or witness is entitled to affirm in civil 
matters, and to produce such documents and 
evidence as it deems requisite to the full investiga- 
tion of the matter into which it is inquiring; and 


(b) the same power to enforce the attendance of 

any person or witness and to compel the person or 
witness to give evidence as is vested in any superior 
court of the province in which the inquiry or inves- 
tigation is being conducted. 
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Prohibition of (5) The Council may prohibit the publication of 


information 
relating to 
inquiry, etc. 


Inquiries may 
be public or 
private 


Notice of 
hearing 


Report of 
Council 


Recommen- 
dation to 
Minister 


information or documents placed before it in any 
connection with, or arising out of, an inquiry or 
investigation under this section when it is of the 
opinion that the publication is not in the public 
interest. 


(6) An inquiry or investigation under this section 
may be held in public or in private, unless the 
Minister requires that it be held in public. R.S., 

c J-1 5.31) R.S5c.16(2nd Supp.) s. 10; 1976-77, 
c. 25, s. 15; 1980-81-82-83, c. 158, s. 46. 


64. A judge in respect of whom an inquiry or 
investigation under section 63 is to be made shall 
be given reasonable notice of the subject-matter 

of the inquiry or investigation and of the time and 
place of any hearing thereof and shall be afforded an 
opportunity, in person or by counsel, of being heard 
at the hearing, of cross-examining witnesses and of 
adducing evidence on his own behalf. RS. c. J-1, 
SL Ro; € 16nd Supp.) s2001976-7/7c. 25565). 


Report and Recommendations 


65. (1) After an inquiry or investigation under 
section 63 has been completed, the Council shall 
report its conclusions and submit the record of the 
inquiry or investigation to the Minister. 


(2) Where, in the opinion of the Council, the judge 
in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled 
from the due execution of the office of judge by 
reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 
(c) having failed in the due execution of that office, or 


(d) having been placed, by his conduct or 
otherwise, in a position incompatible with the due 
execution of that office, 


the Council, in its report to the Minister under sub- 
section (1), may recommend that the judge be 
removed from office. R.S., 1985, c. J-1, s. 65; R.S., 
1985, c27Cnd supp). 
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Effect of Inquiry 


Disentitlement 66. (1) [Repealed, R.S., 1985, c. 27(2nd Supp.), s. 6] 


to salary 


Leave of 
absence with 
salary 


Annuity to 
judge who 
resigns 


Further 
inquiries 


(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
65(2), to be incapacitated or disabled, for such 
period as the Governor in Council, in view of all 
the circumstances of the case, may consider just or 
appropriate, and if leave of absence is granted the 
salary of the judge shall continue to be paid during 
the period of leave of absence so granted. 


(3) The Governor in Council may grant to any 
judge found to be incapacitated or disabled, if the 
judge resigns, the annuity that the Governor in 
Council might have granted the judge if the judge 
had resigned at the time when the finding was 
made by the Governor in Council. R.S., 1985, c. J-1, 
S. 66; R.S., 1985, c. 27(2nd Supp.), s. 6. 


67. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 6] 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of the 
Minister, commence an inquiry to establish whether 
a person appointed pursuant to an enactment of 
Parliament to hold office during good behaviour 
other than 


(a) a judge of a superior or county court or of the 
Tax Court of Canada, or 


(b) a person to whom section 48 of the Parliament of 
Canada Act applies, should be removed from office 
for any of the reasons set out in paragraphs 65(2)(a) 
to (d). 
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Applicable 
provisions 


Removal 
from office 


Orders and 
reports to be 
laid before 
Parliament 


Powers, 
rights or 
duties not 
affected 


CjsCy Aan Ny Ate 


(2) Subsections 63(3) to (6), sections 64 and 65 and 
subsections 66(1) and (2) apply, with such 
modifications as the circumstances require, to 
inquiries under this section. 


(3) The Governor in Council may, on the 
recommendation of the Minister, after receipt of a 
report described in subsection 65(1) in relation to 
an inquiry under this section in connection with 
a person who may be removed from office by the 
Governor in Council other than on an address of 
the Senate or House of Commons or on a joint 
address of the Senate and House of Commons, by 
order, remove the person from office. 1974-75-76, 
c. 48, s. 18; 1976-77, c. 25, s. 15; 1980-81-82-83, 

c. 158, s. 48. 


Report to Parliament 


70. Any order of the Governor in Council made 
pursuant to subsection 69(3) and all reports and 
evidence relating thereto shall be laid before 
Parliament within fifteen days after that order is 
made or, if Parliament is not then sitting, on any 
of the first fifteen days next thereafter that either 
House of Parliament is sitting. 1974-75-76, c. 48, 
S: 1871976-77,.¢.25, 5.15% 


Removal by Parliament or Governor in Council 


71. Nothing in, or done or omitted to be done 
under the authority of, any of sections 63 to 70 
affects any power, right or duty of the House of 
Commons, the Senate or the Governor in Council 
in relation to the removal from office of a judge or 
any other person in relation to whom an inquiry 
may be conducted under any of those sections. 
1974-79-76,,.C<4819818;,1976-/7 76.25, sald: 
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PREFACE 


( anada's judiciary deals with an immense 
volume of work. That volume, over the years, 
has grown and continues to grow. We have more 
laws than we used to, and more lawyers, and 
more people willing to use law and lawyer alike. 


This is, at once, a sign of a healthy democracy 
and a burden upon it. To the extent that 
Canadians use the law, lawyers and the courts, 
they sustain one of the core characteristics of a 
democracy, the rule of law. 


But the rule of law is not a free good, as the 
economists would say. It requires the expendi- 
ture of public resources, the amount of which 
must be adequate to maintain the quality of 
justice and public confidence in the system of 
Justice. 


The Canadian Judicial Council is concerned both 
with the quantity of resources and with the effect 
of resource constraints on the quality of justice. 


At a time of fiscal constraint, Canada’s federally 
appointed judiciary is as conscious as any other 
sector of Canadian society of the limits on public 
resources and accepts the necessity to bear its fair 
share, as it has done, of the sacrifices required of 
everyone while still working to improve the 
administration of justice. 


If there are limits on resources, however, there 
are also limits on what human beings can accom- 
plish with fewer resources. Sooner or later, 
neither the judiciary nor any other public institu- 


tion can do more with less but must confront the 


reality that still fewer resources must mean fewer 
services. Resources that are declining relative to 
the volume of work facing the judiciary must 
ultimately put pressure on the quality of justice. 


So far, we have not reached those limits. I hope 
we never do. But the pressures are undoubtedly 
there, particularly in the fastest growing 
provinces and cities of the country. It is in these 
areas that resource constraints squeeze the breath 
from judicial services and from public confi- 
dence, forcing change at too fast a pace or delay- 
ing and thus denying justice. 


Against this, the judiciary has made enormous 
strides in administering justice. As in other 
sectors of society, the careful application of new 
technologies is having a salutory effect. 


Ultimately, however, what is involved is a race 
between the quality of justice on the one hand 
and public resources declining relative to the 
demand on the other. 


Like all races, this one ultimately comes down 

to human beings. In that regard, Canadians can 
have considerable confidence that they have in 
place as judges women and men of high capabil- 
ity, dedicated to serving justice and committed to 
improving its quality. These people are under 
immense pressure, however, to maintain high 
standards while managing a growing workload 
while still reserving the time to keep abreast of 
changes in the law at a time of accelerating change. 
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So while the Council is concerned about the quality of resources, 
we are even more concerned that the people of the justice system 
can sustain the quality of justice and, thus, public confidence in 
the justice system itself, the heart of a democratic system. 


Sustaining quality and confidence is a challenge that has 


two sides. 


One side involves support for the educational and study 
programs, and the national and international judicial confer- 
ences, judges need to attend to stay current on the law and how 


it is evolving. 


The second involves ensuring that the judiciary is clearly and 
openly accountable, so that those who seem to have trans- 
gressed the bounds of acceptable judicial conduct are seen to 
answer for it. This means considering with great care each 
complaint that is made regarding a judge’s conduct, whether 
that complaint comes from a Minister of Justice, or an Attorney 
General, or from someone untrained in the law and ignorant of 


its intricacies but certain he or she has been wrongly treated. 


In recent years, as the role of the Council in considering 
complaints against judges has become known, there has been a 
gradual increase in the number of complaints received by the 
Council from the public. 


Most of these, on examination, do not involve complaints about 
judges’ conduct but rather about judges’ decisions, a quite 
different matter. These complaints the Council cannot deal 
with, because the decisions of judges can be considered only 

by appellate courts. Many other complaints lack sufficient 
documentation to sustain a complaint of misconduct or, 
occasionally, even enough to know the real nature of the 
complaint. 
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Be that as it may, each is considered according to by-laws and 
procedures that are as fair to all who are involved as we have 
been able to fashion. 


Of the remainder, despite the increasing number of submis- 
sions, the pattern of recent years is that only a small number 
are supported by sufficient evidence to warrant independent 
investigation. Even fewer warrant consideration by panels 
of Judicial Conduct Committee members, much less by 
Parliament which, alone under our Constitution, can remove 
a judge from the Bench. 


That any might transgress the grounds of acceptable conduct is 
disappointing, of course. But given the volume of the work that 
judges perform—the hundreds of thousands of actions taken, 
orders made, decisions rendered—and the increasing pressures 
that accompany judicial work, the handful of cases in which a 
judge’s conduct is brought into serious question each year 
bespeaks a judiciary of great quality, capable, accountable and 
worthy of Canadians’ continuing support—and more than 
that, pride. 


Certainly, from personal observation, I can say that this is the 
reputation enjoyed by Canada’s judiciary among jurists in virtu- 
ally every country in the world. 


I hope and trust we will continue to enjoy and to warrant that 
reputation. The following pages set out the part played by the 
Council in 1994-95 toward achieving that end. I wish to 
acknowledge, in closing, the part played by my colleagues on 
the Council and the staff, for all the work they have done during 
the year. My thanks to all. 


ee tone: 


Antonio Lamer, P.C., C.J.C. 
Chairman 
Canadian Judicial Council 
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Members of he Canadian Judicial Council was created by 
the Canadian ie in 1971 to provide a focus for 
Judicial Council, improving Canada’s justice system, in terms of 
1994 Annual both efficient operation and quality of service. 

Meeting 


To this end, the Council’s statutory mandate (set 
out in subsection 60(1) of the Judges Act at 
Appendix E) establishes that the object of the 


Council is to “promote efficiency and uniformity, 


and to improve the quality of judicial service, in 


superior courts and in the Tax Court of Canada.” 


The makeup of the Council ensures that its 
considerations reflect the full breadth of 
Canada’s federally appointed judiciary. Chaired 
by the Chief Justice of the Supreme Court of 
Canada, the Council includes the chief justices 


and associate chief justices, chief judge and 
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associate chief judge of all courts whose members are 
appointed by the federal government. The senior judges of the 
Supreme Court of the Yukon Territory and the Supreme Court 
of the Northwest Territories share a seat serving alternate two- 
year terms as Council members. (Those serving in 1994-95 
are listed in Appendix A.) 


The Council’s work falls into four broad categories, which are 
dealt with in subsequent chapters: 


* the continuing education of judges; 


° the handling of complaints against federally 
appointed judges; 


+ the development of consensus within the Council 
on issues affecting the administration of justice; 
and 


* the making of recommendations to the federal 
government, usually in conjunction with the 
Canadian Judges Conference, regarding judicial 
salaries and benefits. 


2 (RIDE « 


The Council is required by statute to meet once a year. The 
Council has developed the practice of holding two meetings 
each year, one of these meetings in Ottawa in the spring and 
the other outside Ottawa in the fall. This serves over time to 
acquaint members of the Council with judicial practices, 
needs and concerns throughout the country. In September 
1994, the Council met in Regina, Saskatchewan; the Council’s 
Ottawa meeting was held in March 1995. 


A great deal of the Council’s work is carried on through 
Committees, which vary in size and frequency of meeting 
depending on the task at hand and the time Council members 
can make available from their court responsibilities. 
Committee memberships during 1994-95 are listed in 
Appendix B. 


During 1994-95, the Council was served by an Executive 
Director and two support staff located at the Council office in 
Ottawa. The expenditures of the Council are listed in 
Appendix C. 
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TOPIC ED UC ATEN 


i continuing education of the nearly one 
thousand federally appointed judges is a 
central aspect of the Council’s statutory mandate. 


Under paragraph 60(2)(b), of the Judges Act, the 
Council is empowered to hold seminars “for the 
continuing education of judges.” However, the 
Council’s educational work extends beyond 
seminars. 


This emphasis on education has been central 
since the Council was established in 1971. With 
the changes that have occurred since, continuing 
education has become increasingly important. 


These changes are the result of changes in all 
aspects of Canadian society and modern life. 
Within Canada, judges have to keep abreast of 
change brought about by the constitutional 
entrenchment of the Canadian Charter of Rights 
and Freedoms, the flowering of legal scholar- 
ship around the Charter and a myriad of other 
issues, the rise of new legal theories, rapidly 
evolving standards of conduct, and new 
techniques for administering justice. 


Increasingly, too, technology has become a 
pervasive part of life on the bench, in terms of 
both providing new tools to research issues and 
disseminate judgments, but also raising new 
issues that require the constant re-examination 
of traditional practices and interpretations. 


The accelerating pace of these changes has 
made it increasingly important that judges keep 
current, and the Council forms a vital part of the 
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system of continuing education that has been 
developed to maintain the quality of Canada’s 
judiciary. 


To carry out its responsibilities in this area, the 
Council, through its Judicial Education 
Committee, designates educational conferences 
and seminars within Canada and abroad which 
judges can attend and be reimbursed for their 
expenses under subsection 41(1) of the Judges Act. 


Until 1993-94, the Council organized annual 
summer seminars for superior court judges from 
across Canada. 


With the assumption by the National Judicial 
Institute of the role of co-ordinating judicial 
education in Canada and organizing its own 
seminars, and with endorsement of standards for 
judicial education, the Council decided that it 
should no longer conduct its summer seminars. 


The Council’s Study Leave Selection 
Committee reviews applications and recom- 
mends judges for the National Judicial Study 
Leave Fellowship Program. The Judges 
Computer Advisory Committee provides advice 
and assistance on computer technology. 


In addition to these Council activities, chief 
justices, under subsection 41(2) of the Act, can 
authorize the reimbursement of expenses that 
judges in their courts incur while attending 


certain meetings, conferences and seminars. 


As well, courts in a number of provinces have asked that the 
National Judicial Institute, a non-profit organization funded 
by both federal and provincial governments, design and present 
courses for both federal and provincial judges under its mandate 
for continuing education. 


Second official language training is provided under the auspices 
of the Commissioner for Federal Judicial Affairs. 


The Council’s experience is that judges take seriously their 
personal responsibility to stay up-to-date on legal issues and 
the administration of justice. 


The growing need for a regular investment of time in education, 
however, is not easily met. Judicial workloads are increasing. 
Proceedings are increasingly complex. 


Of necessity, a vital priority is to reduce any backlog of cases 
faced by the various courts. Such backlogs most often develop 
in the fastest growing provinces—that is, in jurisdictions 
where population growth is not being matched by either 
additional judicial appointments or the necessary resources to 
take best advantage of judicial time. 


Notwithstanding these difficulties, continuing education will 
be a growing judicial priority, because there is little choice but 
to provide the resources and opportunity necessary to 
maintain a judiciary of high quality. 


AUTHORIZATION FOR 
REIMBURSEMENT OF EXPENSES 


The Judges Act, subsection 41(1), provides for payment of the 
expenses of judges attending designated educational meetings, 


conferences and seminars. ! 


The Council authorizes reimbursement of expenses, in most 
cases for a specific number of judges to attend particular 
seminars and conferences that the Judicial Education 
Committee believes will be important and of benefit to the 
judges who participate. 


The Office of the Commissioner for Federal Judicial Affairs 
administers the expense claims. 


During 1994-95, the Council authorized a number of seminars 
and conferences for reimbursement, including seminars and 
conferences organized by the Canadian Institute for the 
Administration of Justice, operating from the Université de 
Montréal, and the National Judicial Institute. 


| The Judges Act, subsection 41(1) provides as follows: "A judge of a superior or county court or of the Tax Court of Canada who attends a meeting, 
conference or seminar that is held for a purpose relating to the administration of justice, and whose attendance thereat in the capacity of a judge is 
required by law, or who, with the approval of the chief justice or chief judge of that court, attends any such meeting, conference or seminar that the 
judge in that capacity is expressly authorized by law to attend, is entitled to be paid, as a conference allowance, reasonable travel and other 


expenses actually incurred by him in so attending." 
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CANADIAN INSTITUTE FOR THE ADMINISTRATION OF JUSTICE 
(CIAJ) PROGRAMS 


Again, in 1994-95, the CIAJ offered two well-established 
programs authorized by the Council: 


* the annual seminar on judgment writing, on 
July 5-9, 1994 in Montreal, with up to 50 judges 
as participants, plus judicial organizers and 
faculty; 


* the annual seminar for new judges, held from 
February 26 to March 3, 1995, at Sainte-Adele, 
Quebec. This seminar is offered to all judges 
appointed in the year since the previous seminar. 
The seminar brings the advice of experienced 
jurists to bear on the concerns and problems of 


new judges. 


The Council also authorized up to 80 judges (75 participants 
and 5 organizers and faculty) to attend the CIAJ conference, 
“Open Justice” from October 12 to 15, 1994, in Ottawa. 


NATIONAL JUDICIAL INSTITUTE (NJI) PROGRAMS 


The National Judicial Institute was established in 1988. The 
Council has worked closely with the Institute since then, and 
the Council is represented on the Institute’s Board of 
Governors.2 


In March 1993, the Council had endorsed the NJI’s standards 
for judicial education in Canada. In doing so, the Council 
agreed to encourage judges to spend approximately 10 days 
per calendar year attending judicial education programs. 


The standards are intended to help judges perform their 
judicial responsibilities fairly, correctly and efficiently, to 
improve and enhance the administration of justice, and to 
promote high standards of personal growth, official conduct 
and social awareness. 


During the 1994-95 year, the Council, as is its practice, 
arranged for the NJI to send each new federally appointed 
judge, upon appointment, the binders of written material used 
in the latest CIAJ seminar for new judges. 


The NJI also provides short introductory courses for new 
judges at all levels of the court system. These courses 
complement the week-long CIAJ seminar for new judges, 
which is only scheduled once a year. 


2 Chief Justice Lorne Clarke of Nova Scotia was the Council's representative on the Board during 1994-95. 
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During 1994-95, some 20 to 30 federally appointed judges 
participated in each of the following NJI seminars authorized 
under subsection 41(1) of the Judges Act: 


Appellate Court Seminar Montreal April 10-14, 1994 
Family and Sexual Violence Ottawa June 16-17, 1994 
Race, Culture and the Courts Toronto June 22-23, 1994 
Scientific Evidence and Witness Testimony Edmonton September 29-30, 1994 
Statutory Interpretation Winnipeg October 6-7, 1994 
Early Orientation for New Judges Ottawa November 2-4, 1994 
Pre-Trial Skills Toronto November 9-10, 1994 
Criminal Law, Procedure and Evidence Montreal November 16-18, 1994 
Expanding Your Teaching Repertoire Ottawa November 21-23, 1994 
Bankruptcy and Insolvency Toronto December 8-9, 1994 
Statutory Interpretation Ottawa February 2-3, 1995 
Family and Sexual Violence Quebec February 16-17, 1995 
Computers for Judges Montreal March 2-3, 1995 
Criminal Law, Procedure and Evidence Calgary March 15-17, 1995 
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Pre-Trial Skills 


Vancouver March 23-24, 1995 


In May 1994, the NJI also presented its first Intensive Study 
Program in criminal law and evidence. The two-week course 
was held at the Transport Canada Training Institute in 
Cornwall and involved some 70 judges from all levels of courts. 


The course provided a unique opportunity for the judges to 
discuss with their colleagues procedures and practices used in 
other provincial and superior courts, and to consider substan- 


tive issues of common interest. 
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The program’s themes included the role of criminal law in a 
democratic society, objective and subjective standards for 
fault and defences, exclusion of evidence and procedural 
perspectives in Charter applications, fact-finding and fairness 
in the adjudication process, developments in the law of 
evidence such as privilege, expert evidence and hearsay, and 
correctional and sentencing issues. 


Participants also had the opportunity to tour correctional insti- 
tutions and attend a mixture of lectures, large and small group 
discussions, and panel discussions. 
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OTHER SEMINARS AUTHORIZED UNDER THE ACT e 


Judges were also authorized under subsection 41(1) of the Act 
to be reimbursed expenses for attending a variety of other 
seminars and conferences during the year, as follows: 


e The Nova Scotia Caseflow Management Seminar, 
June 1994, in Halifax, sponsored by the Nova Scotia 
Supreme Court and including seven judges from Nova 
Scotia, Prince Edward Island and New Brunswick. 


¢ New-Appellate Judges Seminar, June 25 to July 1, 
1994, sponsored by the Institute of Judicial 
Administration of the New York University School of 


The National Family Law Program, sponsored by the 
Federation of Law Societies of Canada (FLSC), in 
Victoria, from July 18 to 21, 1994, with up to 45 
judges authorized to attend. 


The Fourth National Court Technology Conference 
sponsored by the National Center for State Courts, in 
Nashville, Tennessee, from October 12 to 15, 1994, 
for up to 16 judges. 


The Canadian Forum on Dispute Resolution, in 
Toronto, February 18 and 19, 1995, for seven judges. 


In addition, the Council, or the Council Chairman on its 


Law, attended by two Canadian judges who had been behalf, authorizes judges under subsection 41(1) of the Act to 
appointed to appellate courts in the previous three years. attend a variety of meetings and seminars which, although not 
strictly of an educational nature, relate to the administration of 
¢ Senior Appellate Judges Seminar, July 9 to 15, 1994, justice. Examples during 1994-95 were: 


sponsored by the Institute of Judicial Administration 

of the New York University School of Law, attended ‘ 
by two Canadian appellate judges who had served at 

the appellate level for more than three years. 


¢ The Cornell Lectures, sponsored by the Canadian . 
Institute for Advanced Legal Studies (CIALS), at 
Cornell University in Ithaca, New York, from July 10 
to 16, 1994, authorized for attendance by 35 judges. 


¢ The National Criminal Law Program on Criminal a 
Evidence, sponsored by the Federation of Law 
Societies of Canada (FLSC), at the University of 
British Columbia, July ll to 15, 1994, with up to 45 
judges authorized to attend. 
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The authorization of three judges to attend the Annual 
Congress of the International Association of Judges in 
Athens, Greece, from October 9 to 13, 1994. 


The authorization of two Council members to attend 
the 14th National College on Judicial Conduct and 
Ethics, sponsored by the American Judicature Society 
in Chicago, Illinois, from October 20 to 24, 1994. 


The authorization of one Council member to attend a 
Canadian Journalism Foundation Symposium on the 
Media and the Justice System in Toronto on 
December 6, 1994. 


STUDY LEAVE FELLOWSHIPS 


Under the National Judicial Study Leave Fellowship Program 
established in 1988 a number of judges spend time, normally 
seven months from September | to March 31, at a Canadian 
university for the purposes of research, study and, in some 
cases, teaching. Each program is tailored to the needs and 
interests of the individual judge and the host institution. 


The fellowship program operates under the auspices of the 
Canadian Judicial Council and the Council of Canadian Law 
Deans. 


The aims of the program are: 


1. to enable the judge to engage in research, teaching or 
related activities at a Canadian Law School or cognate 
institution so that he or she can return to the bench 
better equipped to carry out judicial duties; and 


2. to provide Canadian Law Schools or related institu- 
tions an opportunity to have experienced jurists partic- 
ipate in and contribute to research, teaching or related 
activities of benefit to faculty and students. 


During the period of the fellowship, judges continue to 
receive their salaries under the Judges Act. But living, travel 
and other expenses are the responsibility of the individual judge. 


The Study Leave Selection Committee consists of representa- 
tives of the Canadian Judicial Council and the Council of 
Canadian Law Deans. It recommends judges for leave. The 
Governor in Council, under section 54 of the Judges Act must 
approve leave from judicial duties.3 


During 1994-95, eight judges took leave, as follows: 


Mr. Justice Allen Linden of the Federal Court of 
Canada focussed on administrative law during his 
study leave at the University of Toronto, Faculty of 
Law. He complemented his research and studies at the 
law school by observing the administrative process in 
action through interviewing key players and attending 
hearings of various administrative agencies in the 
Metropolitan Toronto region. 


Mr. Justice Louis LeBel of the Quebec Court of 
Appeal took his study leave at the Université Laval, 
where his focus was on labour law, its historical devel- 
opment and its relationship to the Civil Code. He also 
studied constitutional law including issues of funda- 
mental rights and freedoms. 


Mr. Justice Kenneth Hanssen of the Court of Queen’s 
Bench for Manitoba took his study leave at the 
University of Ottawa where he focussed on criminal law 
and evidence, with an emphasis on jury trials. This 
included observance of a number of jury trials with first 
year law students, and discussion sessions with them. 


Mr. Justice William Vancise of the Court of Appeal for 
Saskatchewan spent his study leave at the Université 
de Montréal and McGill University. His activities 
included teaching courses on sentencing, as well as 
attending and participating in a variety of courses. He 
also developed a course based on sentencing to be used 
as a module for teaching English to Francophone judges. 


3 Section 54(1) states: “No judge of a superior court or of the Tax Court of Canada shall be granted leave of absence from his judicial duties for a 
period in excess of thirty days except with the approval of the Governor in Council and, whenever any such leave of absence is granted, the Minister 
of Justice of Canada shall forthwith notify the chief justice or chief judge, if any, of the court and the attorney general of the province accordingly.” 
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e Mr. Justice Hilroy Nathanson of the Supreme Court of During 1994-95, the Governor in Council, on the recommen- 


Nova Scotia used his four-month study leave at dation of the Council’s Selection Leave Committee, granted 


Osgoode Hall Law School at York University to study leave commencing September 1, 1995 to eight judges: 


research ways to strengthen the criminal jury system 
and prepare an article based on this research. As well, 
he participated in classes in civil advocacy and served 
as a resource person to members of the faculty. 


Mr. Justice Robert Lesage of the Quebec Superior 
Court focussed on the impact of commercial interna- 
tional law on domestic law, with an emphasis on inter- 
national conventions, including the General 
Agreement on Tariffs and Trade, during his leave 
period at the Université Laval. 


Mr. Justice Denis Lévesque of the Quebec Superior 
Court attended the Université de Montréal during his 
leave where he focussed on research with regard to 

ss. 24(1) of the Canadian Charter of Rights and 
Freedoms. He also studied international law as it 
relates to issues of sovereignty and secession. He took 
part in various teaching and student activities includ- 
ing involvement with candidates for master’s degrees 
and doctorates. 


Mr. Justice Joseph Daigle of the New Brunswick 
Court of Queen’s Bench had his leave period cut short 
due to his appointment, in December 1994, as Chief 
Justice of his court. During his shortened leave at the 
University of Moncton, he played an active role as a 
participant in various courses, particularly involving 
commercial law and civil procedure. He counselled a 
number of students with their research. He also 
undertook research on remedies relating to concurrent 
liability (tort and contract liability). 


Mr. Justice Mark M. de Weerdt of the Supreme Court 
of the Northwest Territories for leave at the Faculty of 
Law, University of British Columbia: 


Mr. Justice John W. McClung of the Alberta Court of 
Appeal for leave at the Faculty of Law, University of 
Alberta; 


Mr. Justice David C. McDonald of the Court of 
Queen’s Bench of Alberta, for leave to be split 
between the Faculty of Law, University of Victoria, 
and the Faculty of Law, University of Alberta: 


Mr. Justice Douglas H. Carruthers of the Ontario 
Court of Justice (General Division) for leave at the 
Faculty of Law, University of Western Ontario; 


Mr. Justice André Desmeules of the Quebec Superior 
Court in Quebec City for leave at the Faculté de droit 
de l’Université Laval; 


Mr. Justice Benjamin Greenberg of the Quebec 
Superior Court in Montreal for leave at the Faculty of 
Law, McGill University; 


Mr. Justice FB. William Kelly of the Supreme Court 
of Nova Scotia for leave at the International Centre for 
Criminal Law Reform and Criminal Justice Policy in 
Vancouver; and 


Madam Justice Alice Desjardins of the Federal Court 
of Canada for leave at Osgoode Hall Law School. 
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JUDGES COMPUTER ADVISORY 
COMMITTEE 


The Judges Computer Advisory Committee informs judges 
about new information technologies and advises the Council 
of the policies needed to make the best use of them. 


The Committee is unique among the committees of the 
Council in that most of its members, who are listed in 
Appendix B, are regular puisne judges. It generally meets 
twice yearly and publishes a newsletter for judges, Computer 
News for Judges, offering the practical advice of their 
colleagues on the use of computers in their work. A number 
of Committee members also teach computer courses offered 
by the National Judicial Institute. 


During the 1994-95 year, the Committee published three 
newsletters (Issues 16, 17 and 18). Some 550 federally 
appointed judges are on the mailing list for the newsletter. 
Another 550 copies are sent to provincial court chief judges 
for distribution to interested provincial court judges. 


Articles in the newsletter during the year included the 
following: 


¢ The announcement of an electronic bulletin board 
pilot project through QuickLaw (Issue No. 16). 
This service, called Bench Notes, makes available 
electronic copies of seminar papers, articles and other 
materials of interest to the judiciary. 


The same issue also included a report of a QuickLaw 
tutorial developed by the Continuing Legal Education 
Society of Nova Scotia, and an article on the use of 
CanCite in QuickLaw among other topics. 
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A “consumer” report on whether existing operat- 
ing systems should be upgraded to DOS 6.2 in 
light of the problems identified with DOS 6.0— 
the answer was in the affirmative (No. 17). 


As well, the issue contained articles on document 
imaging—the process by which a paper document is 
converted into a bit-mapped image file so that the 
document can be handled in electronic form—and 
articles on electronic citation and distribution of 
Canadian case law, on the judicial computer network 
of the B.C. superior courts, and about the Canada 
Statute Service published by Canada Law Book Inc. 
on CD-ROM. 


An article for computer “rookies” on a text retrieval 
program marketed by Odyssey Development, an 
Australian company, and the use of its most basic 
function, searching for key words in a database 
containing all of the Nova Scotia Court of Appeal 
decisions since September 1992 (No. 18). 


Other articles in the same issue included a description 
of computer training for judges in Manitoba, the use 
of personal information managers—programs 
designed to help computer users organize and manage 
information—and how their use can assist judges, and 
how the Internet was developing as a global source of 
legal information, from software to the development 
of the Université de Montréal site for making avail- 
able current judgments of the Supreme Court of 
Canada. 
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COMPLATNTS 


lie Constitution provides that the judges of 
superior courts “shall hold office during good 
behaviour.” This both provides judges with 
broad protection of their independence and 
recognizes that on occasion misbehaviour might 
render a judge unfit to hold office. 


Should such misbehaviour be found, section 99 
of the Constitution Act, 1867, provides only one 
sanction for conduct incompatible with holding 
judicial office, removal from office. 


Canada’s Constitution and constitutional 
convention divide the review of judicial conduct 
into two processes. 


One involves a judge’s decisions, which can be 
appealed to progressively higher courts, 
reversed (or varied) and reversed again without : 
reflecting in any way on the capacity of the 
Judge to perform his or her duties so long as the 
judge acted within the law and conscience. 


This process, well known to professionals and lay 
public alike, takes place through the courts of 
appeal right up to and including the Supreme Court 
of Canada, since 1949 Canada’s highest court. 


The second process, less known and understood, 
involves a judge’s behaviour, as distinct from 
his or her decisions. 


When a federally appointed judge’s behaviour is 
brought into question, the review proceeds by an 
entirely different route, through the Canadian 


Judicial Council and, if necessary, to the Minister 
of Justice and ultimately to Parliament itself. 


This process is separate from the process of 
appealing a judge’s decisions through the courts. 
Unfortunately this distinction is not always clear 
to persons who may complain to the Council 
about a judge’s conduct when they are really 
taking issue with a judge’s decision against them. 


A complaint through the Canadian Judicial 
Council bringing a judge’s conduct into question 
cannot replace the normal appeal processes for 
reviewing court decisions. The Council has no 
authority, constitutionally or by statute, to 
reverse or vary a decision of a court. 


These separate processes reflect the fundamen- 
tal importance of ensuring the independence of 
the judiciary, a core value that was reflected in 
the Constitution at Confederation and remains 

every bit as important today. 


Only Parliament can remove a judge from office 
and only for failing to meet the one condition of 
continuance in office, good behaviour. 


The removal of a judge, in short, can only 

take place in the most extraordinary of circum- 
stances. If it is to occur, the Constitution 
requires that it be done in the most publicly 
accountable way through joint address to the 
Governor General by the House of Commons 
and the Senate. 
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The process that precedes this ultimate sanction on judicial 
behaviour has involved the Canadian Judicial Council since 
the Council was established in 1971. 


The Judges Act gives to the Council the responsibility for 
receiving and considering complaints against federally 


appointed judges. 


In undertaking a formal investigation or inquiry, the Council 
has the same power as a superior court to summon witnesses, 
or to require that evidence be given under oath, or that 
documents be produced. The Council, however, is not a 
superior court; it has no power to discipline judges, only to 
report to the Minister of Justice on the results of an investiga- 
tion or inquiry and recommend removal from office by 
Parliament. 


However, the Council, where appropriate, may indicate to a 
judge and the complainant that particular behaviour, while not 
serious enough to warrant removal from the bench, does not 
meet the standards expected of judges either by judges and 
lawyers or by the public. 


By these and other means, the Council seeks to inform judges 
as to what is appropriate judicial behaviour and what is not, 
and to maintain and strengthen public confidence in the feder- 
ally appointed judiciary. 


THE ROLE OF THE COUNCIL 


The statutory authority of the Council to consider complaints 
is set out in the Judges Act. (See Appendix E.) 


Complaints from the public about the behaviour of federally 
appointed judges come to the Council from a variety of 


SOUICES. 


Formal inquiries may also be initiated by the Minister of 
Justice of Canada, or by a provincial attorney general. 


The responsibility of the Council is to consider each written 
complaint that names a specific judge or judges, to initiate a 
formal investigation where warranted, to report its findings to 
the Minister of Justice of Canada and, where the Council 
believes it to be warranted, to recommend a judge’s removal 
from office. 


The Judges Act, in subsection 65(2), sets out four grounds on 
which a recommendation can be based for removal of a judge 
who has become incapacitated or disabled from the due 
execution of office: 

(a) age or infirmity; 

(b) misconduct; 

(c) having failed in the due execution of office; or 

(d) having been placed, by conduct or otherwise, in a 


position incompatible with the due execution of 
office. 
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Under subsection 63(2) only the full Council can order a 
formal investigation of a complaint. Only the full Council has 
the power to recommend to the Minister of Justice that a 
judge be removed from office. 


However, the initial responsibility for dealing with complaints 
falls to the Chairman or one of the two Vice-Chairmen of the 
Judicial Conduct Committee. 


The Committee Chairman or a Vice-Chairman reviews each 
complaint and decides on its disposition. He or she may seek 
comments from the judge who is the subject of the complaint 
and, with or without such comments, close the file with an 
appropriate explanation to the complainant. 


He or she may seek further information from the complainant 
or, alternatively, ask independent counsel to undertake a fact- 
finding investigation and make a report. 


On the basis of that information, he or she may close a file or 
ask a Panel of the Committee to consider the complaint. The 
function of a Panel is to determine whether a formal investi- 
gation pursuant to subsection 63(2) is warranted. It may, prior 
to making this determination, refer the complaint back to the 
Chairman for a fact-finding investigation and report where 
this has not already occurred. 


If the conduct complained of is sufficiently serious, the Panel 
may recommend to the Council that a formal investigation be 
undertaken as the required step the Council must take before 


considering a recommendation for removal. 


A Panel may also, where warranted, express its disapproval of 
the conduct in question without recommending a formal 
investigation, in effect deciding that a complaint, while valid, 
is nonetheless not sufficiently serious to warrant removal from 
the bench. 


Only rarely is a formal investigation of a complaint under- 
taken. The vast majority of complaints are dealt with by the 
Chairman and the two Vice-Chairmen of the Council’s 
Judicial Conduct Committee on the authority delegated to 
them. The remainder are dealt with by panels of up to five 
members of the Committee, who are appointed in accordance 
with the Canadian Judicial Council By-laws (Appendix D). 
Members of the Judicial Conduct Committee in 1994-95 are 
listed in Appendix B. 
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THE 1994-95 COMPLAINTS 


The number of new complaint files opened by the Council 


increased modestly in 1994-95, totalling 174 files compared 


to 164 in the previous year. 


TABLE 1 + COMPLAINT FILES 


year _ Caseload the new year 


1990-91 85 13! 98 
1991-97 115 16 131 
1992-93 127 14 14] 
1993-94 195 


1994.95 213 


1 One file was inadvertently counted twice in 1989-90, and the actual number of cases carried into 1990-91 was 13. 
2 Includes one file closed as “discontinued” when the judge died. 


3 Includes three files closed as “discontinued” when the judge died, retired or resigned and one file closed as “withdrawn” because 


the complainants withdrew their complaint. 


4 Includes two files closed as “withdrawn” because the complainants withdrew their complaints after consultation with legal counsel, 
and five files closed as “discontinued” because the judges resigned from office (three files) or because the complainants, when 


asked to provide further information, failed to do so. 
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As is seen in Table 1, including the carry-over of files from 
the preceding year, 186 files were closed during 1994-95, 
leaving 27 open complaint files at March 31, 1995, the end of 
the Council’s fiscal year, compared with 39 open files on the 
same date in 1994 and 31 the year before. 


To provide context for these numbers, it is useful to note that 
each complaint letter naming a federally appointed judge 
results in a file being opened, unless there are multiple 
complaints about the same matter, in which case a single file 
is opened. There is no requirement that a complainant be 
represented by counsel or that a complaint be made on a 
specific form or in a specific manner. 


This means that, even though a letter naming a federally 
appointed judge may involve a matter on which the Council 
cannot act—for example, a complaint not about the behaviour 
of a judge but about a decision that was made, properly a 
matter for the appeal courts—the matter will appear as a new 
complaint. A file will be opened and, once the complainant 
has been advised as to the proper course, closed. 


This process obviously inflates the numbers of complaints. 
So, perhaps, does the practice of opening separate files to deal 
with separate complaints by the same person about different 
judges or different decisions. For example, during the fiscal 
year, six files that were closed were complaints that came 
from only one person. 


Conversely, a number of letters received by the Council 
constitute “complaints” in that they express a generalized 
grievance against, for example, the justice system, the court 
process, provincial court judges, masters or other court 
officials. They do not count as complaints because no feder- 
ally appointed judge is named and, as a result, no action can 
be taken by the Council. 


Each of these letters is answered but no complaint file is 
opened. On occasion, however, a response to such a letter 
will result in a more specific and detailed complaint, in which 
case a file will be opened. 


Perhaps a better perspective can be gained by describing 

the disposition of the files that were closed during the year. 
More than 90 per cent—170 out of 186—were closed either 
after review by the Committee Chairman or one of the Vice- 
Chairmen, or following this review but with the addition of a 
written response as to the facts by the judge and chief justice 
concerned. 


Nine files—four per cent—were referred to panels of 
Committee members as provided for under the Council’s 
by-laws. Four of these were considered sufficiently serious to 
warrant a fact-finding investigation by independent counsel. 


Seven other complaints were withdrawn or discontinued. One 
of these was a complaint made in 1992 about the infirmity of 
a judge that had been considered by the full Council to be 
sufficiently serious to warrant a formal investigation under 
subsection 63(2) of the Act. The file was closed as discontin- 
ued, however, because the judge involved, Mr. Justice EL. 
Gratton, resigned his office. The Council has no jurisdiction 
to consider complaints against a person who is no longer a 
member of the judiciary, nor can Parliament remove a judge 


who is no longer serving. 


Of the remaining files closed during 1994-95, none was 
considered sufficiently serious to warrant reference to the full 
Council for consideration of a formal investigation under 
subsection 63(2). 
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Thus, in a judiciary of more than 950 judges who dealt with 
tens of thousands of cases during the year, many involving 
numerous decisions, the overwhelming proportion of 
decisions were accepted without complaint by the parties 


involved as to conduct of the judge. 


Striking in itself, this is the more so given both the emotional 
nature of many of the cases involved—67 files, or about a 
third of the complaints the Council dealt with in 1994-95, 
arose from divorce and custody proceedings—and the ease 
with which complaints can be made. 


FILES CLOSED BY THE COMMITTEE CHAIRMAN AND 
VICE-CHAIRMEN 


As shown in Table 2, the Chairman and Vice-Chairmen of the 
Judicial Conduct Committee closed 78 files, some 42 per cent 
of the total, without seeking comments from the judge 
complained about in a letter to the Council. 
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In addition, the Chairman or Vice-Chairmen closed 92 files, 
or 50 per cent of the total, after requesting and receiving 
comments from the named judges and their chief justices. 


In every case, whether the file was closed with or without 
asking for comments from the judge, a copy of the complaint 
was provided to the judge so the judge could gain insight into 
how the complainant viewed the decision or conduct. 


In a large proportion of the cases, the reason for closing the 
file without further action derived from the Council being 
asked to take actions beyond its authority. Many 
complainants, in fact, ask the Council, directly or implicitly, 
to change a decision that has gone against them, to order a 
new trial or hearing, or to order that they be compensated for 
an allegedly incorrect or unlawful decision. The Council has 
no power to do any of these things. All such files must be 
closed without further action. 


TABLE 2 + COMPLAINT FILES CLOSED IN 1994-95 


Closed by the Closed by 
Chair/Vice-Chair Panels of the 
of the Committee Committee 

After response from the judge 92 9 

Without requesting response from the judge 18 = 

Files “Withdrawn” or “Discontinued ] — 

Total 177 9 
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*Refer to Footnote 4 in Table 1 
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The Chairman or Vice-Chairman will usually seek comments 
from judges and chief justices where the letter to the Council 
does not make clear the nature of the proceeding that may 
have given rise to the complaint. Absent this information, it 
cannot be certain whether a complaint falls within the 
Council’s mandate. 


In other cases, the comments are sought to provide a better 
understanding of the allegation that has been made to deter- 
mine whether a fact-finding investigation should be carried 
out by independent counsel, or a Panel of Committee 
members should be struck to consider the complaint. 


To ensure both the appearance and the reality of fairness in 
screening and considering complaints, the Council requires 
that members of the Council from the province of the judge 
against whom the complaint is directed not participate either 
in the screening or review processes. In other words, the 
Committee Chairman and Vice-Chairmen do not screen 
complaints about judges in their own courts or provinces. 


As an additional safeguard, as a matter of practice the Council 
established at its September 1994 meeting in Regina that all 
complaints against members of the Council should be 
reviewed by independent counsel even if the complaint is 
without apparent merit. This review took place in seven files 
closed during the remainder of the year. 


EXAMPLES OF FILES CLOSED BY THE CHAIRMAN AND 
VICE-CHAIRMEN 


Each year, a variety of issues are raised in complaints that 


Warrant consideration by those concerned with the justice system, 


and that demonstrate the nature of the complaints process and 


the seriousness with which complaints are considered. 


Among the issues raised in 1994-95 are the following: 
e  Alleged gender bias 


The Chairman and Vice-Chairmen closed eight files alleg- 
ing gender bias, one alleging bias against a woman, seven 
against men. The main files involved the following: 


In the complaint of gender bias against a woman, the 
complainant, a party to a divorce action in which she 
sought to have a separation agreement set aside, alleged 
the judge was hostile to her, appeared to have predeter- 
mined the outcome without hearing both sides, had a 
hearing disability, had a marked age bias and demon- 
strated a gender bias against women. She objected to the 
judge allowing counsel to raise questions about the 
parties’ “sexual life” in determining whether they had 
resumed co-habitation. 


The judge denied these allegations. While he objected to 
being questioned on the basis that the complaint involved 
a matter for appeal, not for the Council, he responded to 
factual questions and provided documentation. 


The Committee Chairman informed the complainant that 
her recourse must be by way of appeal, not the Council. 
The Chairman noted that her own counsel had agreed the 
only issue at trial was whether the separation agreement 
had been voided by the resumption of co-habitation and, 
therefore, many of the questions she thought should have 
been heard were not in issue at trial. 


The complaints of bias against men all involved family 


law disputes as well. 
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In one case, the complainant alleged the judge had made 
up his mind before trial, failed to hear both sides of the 
case, had abused his power by telling the complainant to 
either settle the amount of support he was required to pay 
or the order at trial would be higher, and had habitually 
demonstrated bias against men. The judge provided a 
point by point rebuttal. The lawyers involved denied there 
was anything untoward in the judge’s behaviour. The 
Chairman concluded there was no evidence of judicial 
misconduct and the file was closed. The complainant then 
alleged by letter to the Chairman of the Council that the 
Committee Chairman was biased because he was a close 
colleague of the judge involved in the complaint. The 
complainant was advised that in future any complaint 
concerning a member of the Council would be referred to 
an independent counsel. Independent counsel was asked 
to review the file. He found it had been properly closed, 
and concluded that nothing in the documentation 
supported the allegation of bias. 


In another complaint, a judge was alleged to have demon- 
strated bias in 1990 by granting interim custody of the 
complainant’s child to the former wife. The Committee 
Chairman found that the judge had done no more than 
adjourn the matter and advised the complainant that given 
the circumstances and the long delay no further action 
would be taken. 


One complainant alleged bias because the judge 
questioned him about whether he was living with a 
member of the opposite sex but did not pose the same 
question to his former wife. He also complained that the 
judge had ordered him to telephone his counsel, who was 
late, and when the complainant’s lawyer arrived the judge 
was already in the process of calculating the amount of 
support. The judge noted that because the motion was to 


be decided on the basis of affidavit evidence, he had been 
persuaded by opposing counsel to proceed, and that the 
complainant’s lawyer had been present before judgment 
was rendered. The Committee Vice-Chairman found no 
evidence of either judicial misconduct or bias. 


Another complainant alleged that, in proceedings before 
the Court of Appeal, one of the judges had repeated three 
times that all men who appeared before him were liars and 
that the other two judges on the appeal panel nodded their 
heads in agreement. The complainant alleged bias. All 
three judges categorically denied the comment had been 
made. The Chairman advised the complainant that there 
was no valid basis for his complaint. 


e  Alleged racial or religious bias 


The Chairman and Vice-Chairmen closed 13 files alleging 
racial or religious bias during 1994-95. Among the files 
closed were the following: 


A complainant alleged bias against him in a divorce 
proceeding because of his “Arabic origins,” alleged a 
conspiracy between the judge and opposing counsel, and 
objected to the undue length of the trial. The judge denied 
that he was biased or that he was even acquainted with 
opposing counsel. He noted that he had encouraged the 
parties to settle to avoid lengthy litigation but they had not 
and the trial had lasted 19 days. The Vice-Chairman 
found the allegations to be without foundation. 


A second alleged bias on the basis of his being Jewish and 
an immigrant from the Soviet Union. He complained of 
demeaning comments by the judge that were tantamount 
to racism. The judge denied making any demeaning 
comments. He noted that he had questioned the wisdom 
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of the man representing himself on a patent infringement 
case. The Chairman concluded there was no basis for the 
complaint of bias. 


À complainant alleged that a judge had knowingly admit- 
ted perjured evidence to a breach of contract proceeding 
against his former solicitors and had conspired with 
Opposing counsel against him. He alleged racial bias 
because of his African descent. The Chairman found no 
evidence to support the complainant’s allegations. 


Another complainant alleged racial discrimination by a 
judge in a case in which he represented himself in an 
action seeking damages from a law society, a law firm, 
one of its lawyers and a credit institution. He claimed the 
judge was in a conspiracy with the counsel for the law 
firm and, in particular, had discussed having a security 
officer in court to intimidate him. The Judge, when asked 
for comment, said he had requested security without 
consulting anyone other than the trial co-ordinator 
because of the tenor of the allegations in the materials that 
had been filed. Opposing counsel also denied having 
discussed security with the judge. The Chairman found 
the allegations of bias and prejudice unsupported by 
anything other than the complainant’s statements. He 
noted that the judge was entitled to take steps to ensure 
the security of the courtroom and closed the file on the 
basis there was no evidence of any misconduct. 


A complainant alleged racial bias by a judge who had tried 
and convicted her son, who is black, of various offences 
and said the judge’s racism was evidenced by a 29-month 
sentence. The judge provided a transcript of the trial 
which did not sustain the complainant’s allegations, 
including the length of the sentence, which was 20 
months, not 29. The Chairman found no evidence to 


provide grounds for a formal investigation. 


A plaintiff in a personal injury suit complained, in a letter 
primarily containing allegations against her own lawyers 
and opposing counsel, that the judge was racially biased, 
had allowed opposing counsel to humiliate her and told 
the lawyers she was lying and trying to “fleece the system.” 
The judge denied making this statement and said he did 
everything in his power to ensure that no hint of racism 
was tolerated in his court. The Chairman found no 
evidence to support the allegation of racism. 


A complainant, who was charged and convicted of trespass 
in the matrimonial home after possession was awarded to 
his former wife, complained of racial bias by the trial judge 
and three appeal court judges. The Chairman found “abso- 
lutely no evidence supporting” his allegations of racism. 


In an insurance claim, a complainant who had represented 
himself alleged that the judge had made sarcastic and 
highly prejudicial remarks in dismissing his claim as 
frivolous and vexatious. The judges hearing his appeal, he 
alleged, were motivated by racial bias and a desire to 
cover up for the trial judge. The Chairman, on the basis of 
his review, found that the dismissal of the complainant’s 
claim was not surprising in that he had already accepted a 
cash settlement and signed a general release of all claims. 
The Chairman also found no evidence in the comments 
attributed to the judge to support the allegation of racial bias. 


A complainant who had represented himself on three 
different occasions before three judges complained that 
each of the judges was biased against him on the basis of 
his race. Notwithstanding the absence of supporting 
information in his letter of complaint, all three judges and 
their chief justice were asked for comment. Each denied 
the allegation. One judge had dismissed the complainant’s 
motion for an interim injunction against a police force and 


said the complainant appeared to be wasting the court’s 
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time. The second found a different motion frivolous and 
an abuse of the court’s process. The third noted that the 
proceedings in question had occurred some years before 
and said the complainant was seriously and specifically in 
error in alleging racism. The complainant was advised 
there was insufficient evidence to warrant any further 


investigation of the complaints. 


A complainant alleging religious bias, who had been the 
defence counsel at trial, objected to the judge ordering 
spectators in the court to remove their hats and headgear 
or leave. In the complainant’s view, many of them were 
wearing hats for religious reasons. The judge, he 
complained, dismissed a motion that would allow those 
wearing hats for religious reasons to continue to wear them 
in court. The judge, in responding to a request for comment, 
noted that the trial involved a well-known black activist 
accused of offences under federal legislation, and that, after 
the defendant was convicted, a large number of people 
appeared for the sentencing hearing wearing headgear. He 
said he was unwilling to clear the court because a number of 
spectators had sat peacefully through the trial. Having 
consulted with the provincial department of multiculturalism 
to determine whether a kufi was an item of religious apparel 
in the Muslim faith and being advised it was not, he ordered 
those who would not remove their headgear to leave. The 
Chairman found that the judge, in exercising his authority to 
maintain order in the courtroom, was acting in an area 
involving legal rights that could not be decided or reviewed 
by the Council. The complainant was advised that the 
matter properly should be decided by a court of appeal. 


e _ Alleged conflict of interest 
Some 22 files alleging some form of conflict of interest 


on the part of a judge were closed in 1994-95, although a 
number of these involved other categories of complaint 


(it 


as well and are dealt with under those categories. 
Among the remaining files closed in this category are 
the following: 


A complainant, a party in a family proceeding, alleged 
that a judge demonstrated a “buddy, buddy fondness” for 
opposing counsel which was presumed to be the result of 
their being in the same orchestra. The complainant 
alleged opposing counsel had “judge shopped,” a process 
that had involved a request for a change of venue, and 
complained that the decision had gone against her because 
the judge was in a conflict of interest. The judge denied 
the allegation, saying that his acquaintance with opposing 
counsel was limited to attending concerts put on by the 
local amateur orchestra, in which opposing counsel 
performed. He also indicated that he had heard argument 
from this counsel at least 100 times since his appointment 
to the bench nine years earlier. The complaint was judged 
to be without merit. 


Another complainant alleged that a judge had pre-deter- 
mined the outcome of her case and had “sabotaged and 
falsified” the tape recordings of the proceedings. She also 
alleged the judge had been “bought off” by the opposing 
side and would not, as a consequence, allow her lawyer to 
speak or make his submissions. The complaint was found 
to be without basis and she was advised that her recourse 
was by way of appeal. 


A complainant, representing himself in a family law 
proceeding, alleged that each of three judges was in 
conflict of interest and should not have presided at the 
hearing. He alleged that one judge was once a member of 
his ex-wife’s law firm, that a second had been involved in 
winding up his father’s legal practice and/or estate, and 
that the third knew the in-laws of his current wife. The 
first judge had withdrawn when the complainant raised an 
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objection, the second denied he had been involved with 
the complainant’s father’s legal practice or estate, and the 
third, while acknowledging he knew the in-laws of the 
complainant’s current wife, denied this constituted a conflict. 
The complaint was found to be without valid grounds. 


A complainant alleged that a chief justice had intervened 
in an improper manner when a complaint was lodged by 
three lawyers against a judge in the chief justice’s court in 
that he had directed that the judge should not hear cases 
involving these lawyers. The complainant said this inter- 
vention was a “conflict of interest” that “staggers the 
imagination” and that, as a result, the complaint against 
the judge might not be investigated because the chief 
justice involved was then the Chairman of the Council’s 
Judicial Conduct Committee. The chief justice responded 
that he had decided it would be unseemly and possibly 
unfair to litigants to expect lawyers who had complained 
about a judge to plead their cases before that judge. He 
had directed, on a temporary basis, that the judge not hear 
any cases where the three lawyers were involved as 
counsel. The complaint was found to be without merit 
and it was concluded that the chief justice acted in the best 
interests of the administration of justice in his province. 
The chief justice had taken no part in the handling of the 
complaint file against the judge and so no conflict could 
be said to have existed. 


A complainant, who had contested his father’s will, 
claimed that the judge who presided over the second of 
two trials had previously been involved with the matter 
some years earlier as honorary secretary of the law society 
when the complainant had lodged a complaint against the 
lawyer who had acted for him in the first trial. He also 
claimed that the judges in both trials made errors of law. 
The judge advised that he had no recollection of any 
earlier involvement with the case but, in any event, his 


involvement would have been limited to appointing a 
bencher to investigate and report, after which, as honorary 
secretary, the judge would have signed any correspon- 
dence. The complainant was advised, on the basis of the 
information provided by the judge and relevant documen- 
tation supporting it, that there was no conflict arising out 
of the judge’s involvement with the case as honorary 
secretary of the law society. 


A complainant in a divorce proceeding alleged that the 
judge reached a wrong decision (to delay a proceeding for 
a week and a half) because the judge and the lawyer for 
her husband are friends. It was found that there was 
“nothing to suggest that this lawyer and judge were 
friends, and even if they were, a delay from July 21, 1994, 
to August 2, 1994, is not one that suggests injustice.” 


A lawyer complained that a judge gave legal advice to the 
defendant in a small claims action launched by the 
complainant’s law firm, and attached a letter by the defen- 
dant describing the assistance provided by the judge in 
having the court administration locate a lost file contain- 
ing a judgment. The complainant contended that this 
would place his firm and its clients in a difficult position if 
they were to have to appear before the judge “who is 
adverse to us in this case by reason of his counselling a 
former client of ours who we are having to sue for 
payment of our fees.” The judge denied categorically 
giving legal advice, and expressed surprise that anyone 
would so infer from the defendant’s letter. He said his tax 
returns are prepared by the defendant who, at a routine 
meeting, had told him that a law firm acting on his behalf 
had had difficulty locating a court file and the judge, on 
returning to work, asked the court administration to locate 
it. This occurred, the judge said, before the small claims 
proceeding commenced. The complainant was provided 
with a copy of the judge’s reply in closing the file. 
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A complainant said a judge was biased against him 
because the opposing party in a proceeding was repre- 
sented by a lawyer from the judge’s former firm. The 
complainant was advised that some care is taken to ensure 
that judges do not hear cases involving their former firms 
for some two to five years after their appointment to the 
bench. Since the judge had been appointed to the bench 
nearly 10 years before, the complainant was advised that 
there was no need for him to disqualify himself from 


hearing the case. 


A complainant alleged that a trial judge erred in making 
adverse findings of credibility and that the Court of 
Appeal judges had decided to “cover up” for their 
“brother judge.” The complainant was advised that he 
appeared to be asking the Council to “second-guess the 
judges who heard the trial and the appeal and to reach a 
different decision.” He was advised that the Council had 
no jurisdiction to do this and the file was closed. The 
complainant subsequently alleged conflict of a different 
nature, that the trial judge and one of appeal court judges 
were benchers of the Law Society at a time when the 
complainant filed a complaint against his solicitor in 1980. 
The complainant was advised that this issue should have 
been raised at trial and before the appeal court and the 
Council had no jurisdiction to act on this complaint either. 


e  Allesed delay in rendering judgment 


Four complaint files involving allegations of delay in 
rendering judgment were closed during the year. A brief 
summary of each follows: 


One complainant objected to a 20-month delay in render- 
ing a decision of an appeal heard in 1992 from the 
decision of an administrative tribunal. On receiving the 


complaint, the judge rendered decision, and expressed his 
regret for the delay. In closing the file, the Chairman of 
the Committee noted that delays in rendering judgment 
were of concern to the Council but that, as judgment had 
been rendered, no further investigation was warranted. 


A second complaint concerned a lengthy delay, and noted 
that the complainants were hesitant to write to the Council 
because they feared “retaliation by the judge.” The 
Chairman, on asking for comment from the judge, found 
that reasons for judgment had been rendered eight months 
after the case was heard and, on learning this, closed the file. 


A third objected to a delay of approximately three 

months in rendering judgment in a family law case. The 
complainant was advised that, the judge having warned of 
possible delay because of the unusual circumstances of the 
case, there was no undue delay in receiving judgment and 
the file was closed. 


A fourth involved counsel objecting to undue delay in 
rendering judgment in a case argued in 1992. Before 
action could be taken on the file, the judge’s chief justice 
wrote to advise that the reasons for judgment were signed 
and delivered a day or two after the judge received the 
copy of the complaint but would have been issued at that 
time regardless of the complaint. The complainant was 
advised of this and that the file was closed, but he wrote 
again expressing surprise that a unilateral decision had 
been made to close the file in li ght of the serious delay 
involved. The complainant was advised that the Council 
considered undue delays to be a serious concern but, as 
there was no pattern of delayed decisions on the judge’s 
part, the file would remain closed. 
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¢ Miscellaneous allegations 


A number of files raising a variety of miscellaneous 
allegations were closed during the year, including the 
following: 


Two complainants, on the basis of a newspaper article, 
objected to the circumstances surrounding a judge’s 
acquittal of a man charged with sexual assault. The 
complainants alleged that the judge was insensitive in 
proceeding to try the case, which required the victim in 
the case to give evidence after the accused had entered a 
guilty plea, and they objected to the man’s acquittal 
despite the plea. The judge explained that he had not been 
satisfied that the Crown and defence had agreed on a 
statement of facts and, because he was concerned that the 
accused was not adequately represented, he rejected the 
guilty plea. The Court of Appeal judgment on the case did 
not comment on the correctness of the judge’s rejecting 
the guilty plea. The complaint was held to be without 
basis, and a detailed letter was sent to the complainants 
explaining the principles involved. 


The Council received a dozen individual complaints and 
more than 30 form letter complaints signed by one or 
more people expressing dissatisfaction with the outcome 
of the Martensville, Saskatchewan, trial of various charges 
related to sexual assault. While the letters were of a 
diffuse and unspecified nature, with little or nothing to do 
with judicial conduct, a detailed, seven-page letter was 
sent to each of the complainants. The letter explained that 
many of the issues were outside of the mandate of the 
Council in that they involved judicial decisions rather than 
conduct. The allegations of bias and inappropriate 
comments on the part of the trial judge were found to be 
unsupported by the facts. Because of the high level of 


public interest in Saskatchewan and because it was public 
knowledge that the Council had been sent numerous 
complaints, the Council issued a press release on the case, 
which is reproduced as Appendix F. 


A complainant, who represented himself in a criminal 
proceeding, alleged that the judge was inebriated on 

the bench. The judge vehemently denied the allegation. 
The chief justice, who had also received a letter from the 
complainant, reported that he had thoroughly investigated 
the allegation and found it to be without substance. The 
file was closed. 


Two complaints, one from an individual and the other 
from a person writing on behalf of an organization, 
alleged that a judge had used inappropriate language in 
the course of a sexual assault trial. The complainants 
alleged the judge had referred to a woman as “very 
unattractive” and “grossly obese.” The judge explained 
that his comments had been in a summary of the Crown’s 
argument against the accused and were intended to 
improve the credibility of the victim and her mother 
before the jury, which found the accused guilty. The 
judge said he had intended the words in a “kindly” way. 
The complaints were found to be without basis and the 
complainants were informed of this, and of the contents 
of a letter from the judge explaining his comments and 


expressing his regret. 


A complainant, who sought to have herself declared 
administrator of her deceased spouse’s estate, claimed the 
judge acted outside his jurisdiction in ordering that her 
child undergo blood tests to prove paternity. She alleged 
that the judge had predetermined the outcome of her case 
and failed to hear both sides. The judge responded that, 
despite 34 motions to be dealt with that day, the clerk of 
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the court noted that an hour and 45 minutes had been 
spent on the application. He denied any rudeness or 
abruptness, said the complainant’s allegation was based on 
hearsay because she had not been in court that day, noted 
that the complainant’s lawyer had been unacceptably rude 
and argued that the matter of the blood test was for appeal, 
not for consideration by the Council. In view of the 
discrepancy between the two versions, an independent 
fact-finding was initiated which concluded that the judge 
had been greatly influenced by his conclusion that the 
complainant was trying to mislead the court concerning 
the periods of co-habitation with the deceased, and this 
had led him to ignore evidence filed on her behalf. 

The fact-finder said there was reason for concern at the 
way the hearing concluded and noted that counsel for 

the Official Guardian, who was present at the hearing, 
confirmed the complainant’s version of events. 
Specifically, the fact-finder reported that the judge had 
granted the order for testing 30 minutes after the hearing 
commenced and had refused to allow complainant’s 
counsel to complete his submissions. The fact-finder also 
noted that the judge was acting in a pressured atmosphere 
which caused him to make a superficial and erroneous 
determination, and fail to scrutinize the evidence, provide 
a full opportunity for submissions or demonstrate any 
sensitivity to the likely impact upon the complainant of 
the order which he had made. The fact-finder concluded 
that although “there is certainly no misconduct which 
could warrant removal and the gist of the complaint is an 
erroneous decision, there do appear to be circumstances 
which justify the complainant in feeling that she did not 
have her ‘day in court’.”. The complainant was advised 
that the issue of whether blood tests should have been 
ordered was a legal one for review by a court of appeal. 
In the event, the Court of Appeal ruled that the judge had 
erred and reversed his decision. No evidence was found 
that the judge acted out of deliberate bias or malice, nor 
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was there evidence of misconduct in dealing with the 
complainant’s counsel. As a result there was no basis for 
further action by the Council, and the Council had no 
authority to grant reimbursement or compensation as the 


complainant had requested. 


A complainant, represented by counsel in an action to 
settle a debt arising from the operation of one of his 
businesses, complained that three appeal court judges 
were biased against him. Although the complainant was 
not present at the hearing in question, he argued that the 
court did not allow his counsel to present all of his 
arguments, and maintained that one of the three judges 
was “quite vocal in his dislike for me and my court cases.” 
Another judge, he alleged, had made a “parting shot” that 
had hurt his case. The allegations were denied by the 
judges who explained that, after hearing full argument by 
the complainant’s counsel, the judges had discussed the 
case for 15 minutes and had decided there was no merit in 
the case of the complainant, who was the appellant in the 
case. The court then, in accordance with usual practice, 
had decided not to hear the arguments of the respondent. 
The complainant was advised there was no evidence of 
bias and no grounds for further action by the Council. 


A complainant alleged that in 1959, he had engaged the 
judge, then a lawyer, to act on his behalf in a criminal 
proceeding related to default of family support payments. 
He contended the judge, in his capacity as a lawyer, had 
entered a guilty plea contrary to his instructions. The 
judge noted that the complainant had filed a complaint 
against him with the law society and it had dismissed the 
complaint. The complainant was informed that the 
Council would not pursue his complaint as it involved 
events which occurred some 35 years previously and had 
been dismissed by the law society, and the complainant’s 
allegation of inappropriate conduct was unsupported. 
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À blind complainant was represented by her son, who was 
not à lawyer, in a case in which her husband was the 
plaintiff. She alleged that a judge was rude and “without 
due cause or reason shouted at me and members of my 
family, called upon a police officer and threatened that I 
would be ousted by the police officer were I to fail to go 
to and remain at the back of the courtroom.” The 
complainant contended that the judge’s conduct was a 
“conspicuous abuse of his authority and power” that 
“precluded us from effectively presenting our position 
before the Court, obstructed the provision of justice” and 
“threatened the very safety and security of me and other 
members of my family.” The judge explained that the 
events of that day took place in pressured circumstances, 
and noted that the complainant and her two sons had 

all started talking at once. He said he ordered the 
complainant to sit down and may have ordered her to be 
silent and when she resisted this “I believe I repeated my 
orders” and then called for security, at which stage one of 
her sons challenged his treatment of the complainant. It 
was at that point, the judge said, that he realized the 
complainant was blind. He tendered his apology to the 
complainant. The complainant was provided with the 
letter from the judge and advised that “the judge may well 
have become impatient or even impolite” but that she and 
her sons “were not entirely free from blame if that 


occurred.” 


A complainant, convicted of the second degree murder of 
his wife, said he had been convicted on the basis of the 
trial judge’s “gut reaction,” (in the words the judge 
purportedly used to a lawyer), and that the three appeal 
judges were “incompetent or perverse or both.” The trial 
judge denied he had ever convicted anyone on that basis. 
The complainant was advised that having a “gut reaction” 


did not constitute misconduct so long as the decision was 
not made on that basis, and that making a comment like 
that might be unwise but would fall far short of what 
would be required for the Council to recommend a judge’s 
removal from the bench. The complaint about the three 
appeal court judges was found to be without merit and the 
Council would not further investigate these unsubstanti- 
ated allegations. 


A complainant alleged that a judge, prior to his appoint- 
ment to the bench, had sent him threatening letters and, 
while a lawyer, was involved, in some fashion, in setting a 
fire in the complainant’s house. The judge provided a 
detailed description of his knowledge of the complainant 
who had been fired from a company the judge represented 
before his appointment to the bench. He denied the 
alleged conduct and the complaint was found to be 
unsupported by evidence. 


FILES CLOSED BY COMMITTEE PANELS 


In 1994-95, the Chairman or one of the Vice-Chairmen of the 
Judicial Conduct Committee referred nine files to Panels of 
the Committee. Under the Council’s by-laws, Panels may 
consist of up to five Committee members. In the year under 
review five files were referred to three-member Panels, three 
files to two-member Panels, and one file to a one-member 
Panel. 


In four of the nine files, fact-finding investigations were 
carried out: in three of these, the fact-finding was directed by 
the Chairman or Vice-Chairman before referral to a Panel: in 
the fourth, a fact-finding investigation was directed by the 
Panel. 
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In six of the nine files, the Panels expressed disapproval of 
the conduct of the judges who were the subjects of the 
complaints. Two were referred to Panels for purely technical 


reasons. 


Summaries of the remaining seven files follow: 


Two complainants alleged that during judicial review of a 
tribunal decision, the judge had demonstrated rudeness, 
unprofessional behaviour and bias. The judge commented 
that he regretted this impression but there was always a risk 
that witnesses or counsel might feel resentment, rancour or 
indignation at a presiding judge’s comments. A Panel estab- 
lished to review the complaint consulted the transcript of 
proceedings and concluded there was no evidence of improper 
motive or intent on the judge’s part. But the Panel felt the 
judge’s manner was sufficiently rude as to warrant an expres- 
sion of disapproval of his conduct. 


Two complainants made various allegations of misconduct 
against six judges, including an allegation by one lawyer that 
her case was pre-judged based on a judge’s impression of her, 
that judges failed to inform her that they had contacted the 
law society about her competence, and that a defendant to her 
own action seeking damages was favourably treated by 
certain of the judges. The Panel found no impropriety in a 
judge raising concerns about competency with a law society, 
and supported as well judges co-operating with law society 
investigations of lawyers. The Panel, which was required to 
delay its findings on the other issues until the pending action 
had been concluded, also found there was no evidence of pre- 
judgment and no basis for the allegation of bias. The second 
complainant, also a lawyer, made four allegations of improper 
conduct against three judges, one of whom was also the object 
of the first complainant’s allegations. The Panel found three 
of these allegations to be without foundation. The fourth was 
withdrawn by the complainant. Later this lawyer withdrew all 
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his allegations against the judges, to whom he sent a complete 


apology. 


A complainant alleged that a judge’s presence in the court- 
room as a spectator during a family law proceeding was 
unethical and constituted a conflict of interest. The judge 
acknowledged that he was in the court for five minutes in 
street clothes because he wished to speak to a friend, the 
counsel for the complainant’s wife, and wished to determine 
when the hearing would conclude. He acknowledged as well 
that the complainant’s wife once had been a client. He 
denied, however, that he intended to influence the outcome. 

A Panel reviewed the complaint, inviting comment from the 
judge, his chief justice and the presiding judge. The presiding 
judge said he noted the judge’s presence but was not aware of 
his friendship with opposing counsel, and his presence had no 
influence on the outcome of the case. Nor was there any 
communication about the case between the judges. The Panel 
accepted “without reservation” that there was no intention of 
influencing the result, nor had the judge’s presence had that 
effect. Nor, the Panel decided, was there any conflict of inter- 
est or unethical conduct. However, the Panel also noted that 
judges should have as little as possible to do with cases in 
which they have previously acted as counsel. In light of the 
judge’s connection with the case and the consequent possibil- 
ity that “a litigant could suspect that a former opponent was in 
a position to influence the result,” the Panel advised that the 


judge ought not to have appeared in court. 


Seven complainants alleged that a judge made disparaging 
remarks about them in reasons for judgment in a negligence 
suit. The complainants contended that the judge’s comments 
were harmful to their professional and personal reputations. 
The file was held in abeyance pending judgment on appeal. 
The appellate judgment found that the judge had misappre- 
hended his function and that the judge had made unjustified 
digressions from the issues raised by the pleadings, including 
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suggestions of criminal conduct on the part of people who 
were not parties to the action. An independent fact-finder 
found that in all the cases the judge had made allegations of 
serious misconduct against people who were not party toa 
proceeding. However, the investigator found no evidence of 
improper motive. The Panel to which the complaints were 
referred expressed disapproval of the conduct in question, 
noting that the fundamental importance of judicial indepen- 
dence notwithstanding, the judge’s comments were gratuitous 
and intemperate and created an unfavourable impression of 
the judiciary. 


A complainant representing himself in seeking the return of 
family photographs awarded to him in a divorce judgment 
providing for division of family property complained that a 
judge was rude and insensitive. The judge denied any 
rudeness or insensitivity but an independent fact-finder 
concluded the complaint was justified. The investigator noted 
the judge’s comments that “this isn’t the kind of thing grown 
people bring into Court” and evidence that the judge refused 
to listen to the complainant and did not let him finish his 
submissions. The Panel concluded that the judge’s comments 
to the complainant were insulting and trivialized the 
complainant’s attempt to have the property settlement 
enforced, and expressed its disapproval of the judge’s 
conduct. However, the Panel found no indication of malicious 
or perverse motives on the judge’s part and, therefore, 
concluded that no further action was warranted. 


A complainant representing himself in small claims court 
alleged that the judge treated him abusively and ridiculed and 
humiliated him because he is short. The complainant said that 
his wife, who was in the courtroom, told him the judge had 
ridiculed him with gestures each time that he returned to his 
seat, provoking laughter from those in the court. An indepen- 
dent fact-finder found the judge’s actions and remarks were 
not always appropriate. The Panel sent an expression of 


disapproval to the judge asking him to “examine and reflect 
on (his) judicial style in future” but did not recommend any 
further action by the Council. 


A complainant alleged that a judge was in conflict of interest 
in a property dispute to which her husband was a party. The 
judge, she said, lives next door to the lawyer acting for the 
Opposing party and said the judge told them to sign the real 
estate forms or be held in contempt of court. The judge 
denied living next door to opposing counsel, but said he had 
suggested the name of a Realtor to evaluate the disputed 
property. He had left the parties free to contact their own 
Realtor but had spoken to a Realtor involved in providing the 
valuation, had determined which was the best offer and had 
telephoned counsel for both parties to relay the offers for 
them. The Chairman, believing the judge’s direct involve- 
ment in the valuation and offer process was undesirable, 
established a two-member Panel, which asked outside counsel 
to undertake further inquiries. On the basis of the fact- 
finding, the Panel noted that the judge was motivated bya 
desire to expedite matters and reduce legal fees, and that 
opposing counsel had accepted his recommendation. But the 
Panel felt that in future the judge should not recommend 
particular real estate firms to conduct evaluations. 


THE GRATTON INVESTIGATION 


The investigation involving Mr. Justice EL. Gratton was 
requested by his chief justice who wrote to the Council saying 
there was reason to believe the judge had become “Incapaci- 
tated or disabled from the due execution of his office of judge 
by reason of age or infirmity” within the meaning of subsec- 
tion 65(2)(a) of the Judges Act. The judge had been on leave 
of absence since 1990 and had elected supernumerary status at 
the end of his leave, then had taken up residence in a nursing 


home outside his assigned region. 
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A Panel was established to review the file and concluded in its 
report that there were sufficient grounds to warrant an investi- 
gation under subsection 63(2) of the Judges Act. The Council 
accepted the recommendation and appointed an Inquiry 
Committee consisting of three chief justices, to which were 
added two lawyers appointed by the Minister of Justice of 


Canada. 


The Inquiry Committee appointed independent counsel to 
gather, marshall and present any evidence relevant to the 
allegations made against the judge at arm’s length from the 
Committee. As well, the Council retained counsel to provide 
advice directly to the Inquiry Committee. The judge engaged 


counsel as well. 


Before the case was heard on its merits, the judge challenged 
the constitutional validity of the sections of the Judges Act 
which gave rise to the proceeding, namely subsections 63(2), 
63(3), 65(1) and 65(2)(a). Only the Attorney General of 
Canada chose to intervene. 


The Inquiry Committee heard argument on the constitutional 
issue and subsequently rendered judgment upholding the 
constitutionality of the Act. The judge’s counsel challenged 
the ruling in the Federal Court of Canada, Trial Division. In 
early May 1994, the Court upheld the constitutionality of the 
proceeding, allowing the proceeding to continue. 


Proceedings were to resume in late May, but an adjournment 
was granted when counsel for the judge suffered a stroke and 
was unable to proceed. 


When the hearing resumed in July 1994, the Committee was 
informed that the judge had resigned effective September 30, 
1994. The proceedings therefore concluded and the file was 
closed as discontinued. 
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The Canadian Judicial Council brings together 
the senior judges of all superior courts and the 
Tax Court of Canada. This unique forum 
provides for the frank exchange of ideas and 
consensus-building on policy issues of direct 
relevance to the judiciary. Where appropriate, 
the Council may make suggestions and recom- 
mendations to the government. 


Most issues under study in 1994-95 were topics 
of ongoing importance. These include, among 
others, delays in the justice system, gender 
equality, judicial independence and accountabil- 
ity, and television in the courtroom, among 
others. 


A number of committees were involved in this 
aspect of the Council’s work: the Administration 
of Justice Committee; the Judicial Independence 
Committee; the Trial Courts Committee; the 
Appeal Courts Committee, the Special 
Committee on Equality in the Courts, the 
Judges Computer Advisory Committee and the 
Executive Committee. The membership of these 
committees is found in Appendix B. 


This chapter highlights some issues considered 
by the Council and these committees during the 
year. 
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DEVELOPMENT OF A 
CODE OF CONDUCT” 


The Council, at its September 1994 meeting, set 
in train the processes necessary to develop a 
draft “code of conduct” that would, if accepted, 
guide federally appointed judges in their work. 


The Council recognized the complexity of the 
drafting task and expressed the hope that the 
document would represent a set of standards for 
how judges should act in exercising their respon- 
sibilities, and not be simply a set of injunctions 
against particular kinds of conduct. As it was 
described, the Council is seeking a code of 
(good) conduct, not a code of misconduct. 


The Council has examined the question of 
whether to seek to develop an authoritative 
statement on ethical questions and conduct since 
soon after it was created by Parliament in 1971, 
but in the past had chosen less formal guidance 
for judges on the many complex questions 
involved. 


In 1980, the Council’s Research Committee 
published A Book For Judges by The 
Honourable J.O. Wilson, the retired Chief 
Justice of British Columbia. At the same time, 
The Right Honourable Gérald Fauteux, the 
retired Chief Justice of Canada, writing in 
French, independently prepared Le Livre du 
Magistrat. The two books took generally the 
same approach and were characterized as 
“friendly advice.” 
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In 1991, the Council, its Judicial Independence Committee 
having revisited the question of drafting a code, published the 
book Commentaries on Judicial Conduct to expand and 
update the work of Chief Justices Wilson and Fauteux. 


The United States federal judiciary has operated under a code 
of conduct since 1974, when the American Bar Association’s 
Model Code of Judicial Conduct approved in 1972 was 
applied to federal judges. The ABA model code was revised 
considerably in 1990, leading to a number of revisions to the 
federal code being made by the United States Judicial 
Conference in 1992. 


Most U.S. federal and state judges come under the provisions 
of the model code, either in whole or part. 


The Council accepted that this American experience would 
be useful in developing a code for Canadian federal judges. 
However, the Council also noted that there are vital differ- 
ences between the Canadian and U.S. systems that require a 
made-in-Canada approach reflecting Canada’s different needs 
and challenges. Subsequently, the question was also raised as 
to whether this approach should be described as a “code” or 
more broadly, for example, as a “statement of principles.” 


To carry out the work involved, the Council established a 
working group consisting of representatives from its Judicial 
Independence Committee, a representative from the Canadian 
Judges Conference, the Council’s Executive Director, and a 
law professor to prepare a discussion draft for eventual 
consideration by the Council. 


THE “FRIEDLAND REPORT” 


The Council, in September 1992, decided to ask an eminent 
academic to prepare a report on the linked issues of judicial 
independence and accountability. 


Early in the 1993-94 fiscal year, Professor Martin Friedland of 
the Faculty of Law at the University of Toronto was commis- 
sioned to undertake the study. 


At the close of the 1994-95 year, Professor Friedland’s report 
had been received by the Council in draft form. A final report 
was expected by the end of May 1995. 


The study, with the active support of the federal Department 
of Justice and the Federation of Law Societies of Canada, is a 
comprehensive assessment of a broad range of issues affecting 
judicial independence and accountability. These issues range 
from the impact of the constitutional entrenchment of the 
Charter of Rights and Freedoms on judicial independence to 
the effect of policies for establishing remuneration and retire- 
ment benefits. 


In some cases, matters falling within Professor Friedland’s 
mandate had already been acted upon as events moved ahead 
of his deliberations. With other proposals, however, the 
Council expected that, because of their more subtle and far- 
reaching effects on judicial practice, they would have to be 
examined in considerable depth before deciding whether or 
how to proceed. 
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The Council anticipated that his report, A Place Apart: 
Judicial Independence and Accountability in Canada would 
make a significant contribution to the debate about many of 
these issues in Canada and create heightened awareness of 
their fundamental importance to the administration of justice 
in Canada. 


The Council also anticipated that the report would launch an 
extended period in which the Council would examine various 
proposals and recommendations. 


To facilitate this process, the Council decided at its March 
1995, meeting to establish a working group of Council 
members to examine various aspects of the report on a prelim- 
inary basis. The group would examine the recommendations 
made by Professor Friedland and develop options on an 
issue-by-issue basis to make the best use of his work. 


In a number of areas, Professor Friedland, acknowledging the 
importance of developing consensus among those concerned 
about the judicial system, intended to confine his proposals to 
general concepts or approaches with precise mechanisms for 
achieving objectives to be developed within the judiciary itself. 


Should the report’s suggested approaches in these areas 
appear to be workable and acceptable, the Council’s working 
group would seek to define the further work required to 
develop the precise mechanisms needed to bring them into 
effect. 


THE DELAYS PROJECT 


The “Delays Project” was established in 1991 by the 
Chairman of the Council, Chief Justice Antonio Lamer. 
because of concerns about the amount of time taken to move 
cases through the courts to conclusion. 


The extent of any delays is a matter of concern not only to 
litigants but throughout the judicial system. Reflecting this, 
work has been going on in several fields and jurisdictions, 
including federal and provincial government departments as 
well as in the judiciary and the Bar. 


As part of the Delays Project, the Appeal Courts Committee 
of the Council asked then Mr. Justice J.D. Taggart to study 
Canadian appellate practices and prepare a report on four 
matters: 


1. the basic structure of each provincial Appeal Court 
and the Federal Court of Appeal; 


2. the methods used by each Court to keep statistics, 
the extent to which statistics are comparable and 
ways to reconcile statistics where there are 
anomalies; 


3. the steps being taken in each Court to minimize 
delays in the proper management of the Court’s 
workload; and 


4. the steps he would recommend to reduce delay in 
the proper disposition of criminal and civil appeals. 
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Mr. Justice Taggart recommended various procedures and 
measures that can assist in reducing delays in various 


provinces and generally. 


However, Mr. Justice Taggart also noted the importance of 
adequate resources by way of support staff and services if the 
courts are to minimize appellate delays and ensure that 
federal, provincial and territorial courts may function as effec- 


tively as possible. 


His report drew particular attention to the courts in the 
provinces of Ontario, Quebec, British Columbia and to a 
lesser extent Alberta, where increased population and a rising 
number of litigants were causing increasing delays. 


Notwithstanding the problems, Mr. Justice Taggart said, “I am 
of the opinion the appellate courts of Canada are discharging 
their responsibilities in a very commendable way. All I have 
met impressed me by their dedication to their judicial duties 
and their interest in ensuring that delays in the appellate pro- 
cess are eliminated or reduced to the greatest extent possible.” 


Mr. Justice Taggart, while noting that a single time standard 
might not be appropriate for all provinces, said that the maxi- 
mum standard for dealing with appeals should be 280 days. 
In provinces where there are fewer cases for each judge, the 
standard should be a shorter period, as well as in particular 
kinds of cases. For example, the time should be shorter in 
criminal cases than in civil cases and, with respect to criminal 
cases, sentence-only appeals should be dealt with faster than 
appeals of convictions. Within civil appeals, appeals involv- 
ing the custody of, or access to children should be dealt with on 
an expedited basis, preferably within a maximum of 90 days. 


Mr. Justice Taggart noted the difficulties associated with any 
time standard—for example, the time taken to fill judicial 
vacancies, the assignment of judges to Royal Commissions 
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and other duties that conflict with the efficient management of 


a court’s workload. 


“Notwithstanding these difficulties, I think the 280 day 
standard, modified for appeals in criminal matters and for 
special kinds of appeals in civil matters, may be used as an 
indication of how Canadian appellate courts compare with each 
other and with appellate courts in the United States in the time 
taken to receive, process, hear and finally dispose of appeals,” 
he reported. “If experience shows the 280 day standard is not 
appropriate, changes can be made using the annual statistical 
material filed with the Executive Director of the Council.” 


The Trial Courts Committee developed an inventory of delay 
reduction techniques used in trial courts. It also established 
working groups to look at what it had identified as major 
sources of delay: the processes of discovery in civil litigation, 
voir dires in criminal cases and the lack of adequate court 
resources in a number of jurisdictions. Related to this, the 
Committee reiterated its concern regarding delays in filling 


judicial vacancies. 


On the recommendation of the Trial Courts Committee and its 
Standing Subcommittee on Delays, the Council adopted targeted 
time standards for superior trial courts as a statement of goals for 
the pace of litigation, subject to the availability of human and 
physical resources. The targets are as follows, to apply except 
where the court decides there are exceptional circumstances, in 
which cases there should be a continuing review: 


+ 90 per cent of all civil cases should be settled, tried 
or otherwise concluded within six months of filing 
of readiness and 12 months of the date of case filing; 


+ 98 per cent of such cases should be concluded 
within nine months of readiness and 18 months of 
case filing; 
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* 100 per cent should be concluded within 12 
months of readiness and 24 months of case filing; 


* summary civil cases, such as small claims, landlord- 
tenant and revindication actions, should be concluded 
within 90 days of filing; 


* 90 per cent of domestic relations matters should be 
settled, tried or otherwise concluded within three 
months of readiness and six months of the date of 
case filing; 


* 98 per cent of these should be concluded within six 
months of readiness and nine months of case filing; 


* 100 per cent of these cases should be concluded within 


nine months of readiness and 12 months of case filing; 


* provisional or interim domestic matters should be 
heard within two months of filing: 


* Chambers matters should be heard within three 
months of filing. 


For criminal cases, the targets are as follows: 


* 100 per cent of indictable offences should go to trial 
within 60 days of committal, where the accused is 
detained and ready to proceed; 


* 85 per cent of indictable offences should go to trial 
within 90 days of committal to trial by a justice of the 
peace unless the defence requests postponement; 


* 100 per cent of trials for indictable offences should 
start within 150 days, unless the defence requests a 
postponement on the basis of a very good reason; 


* all criminal trials should proceed continuously so that, 
once they start, the delay in adjudication depends on 
the number of witnesses, etc.; 


* bail hearings should be held within 24 hours of arrest. 
A continuing concern is the adequacy and comparability of 
statistics on delays. The Delays Subcommittee continued to 
work with the Canadian Centre for Justice Statistics on this issue. 


CONFERENCE FOR WOMEN JUDGES 


The Executive Committee, at its November 1994 meeting, 
agreed to a recommendation from the Special Committee on 
Equality in the Courts that the Council organize a conference, 
to be held in the fall of 1995, that would respond positively to 
a recommendation of the Canadian Bar Association (CBA) 
Task Force on Gender Equality in the Legal Profession. In 
February 1994, the CBA had adopted a recommendation of 
the Task Force in which it had called on the Council to 
“consider possible means of bringing women judges together 
to discuss matters of special interest to them.” 


While the conference would involve matters of interest to 
women judges, attendance would not be confined to women 
or to federally appointed judges. 
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The Council Chairman wrote to the Minister of Justice 
requesting support for the conference. Such support, he 
suggested, might involve the Minister either providing 
funding or seeking the financial support of his provincial 
counterparts, to enable provincial judges to attend. 


At the end of the year under review a Planning Committee under 
the leadership of the Honourable Rosalie Abella of the Ontario 
Court of Appeal was busy planning this important conference. 


JUDICIAL EDUCATION IN SOCIAL 
CONTEXT ISSUES 


At its March 1994 meeting the Council had unanimously 
passed a resolution approving the concept of “comprehensive, 
in-depth, credible programs on social context issues which 


include gender and race ...” 


Social context education for judges is an important initiative 
for a number of reasons which fall within two broad catego- 
ries: first, as an element in the pursuit of judicial excellence, 
and second, as a response to public perceptions that the 
judiciary does not adequately understand the community it 
serves nor provide the quality of justice expected. 


Its broad goals include developing a knowledge of equality 
rights and how they have evolved in Canadian jurisprudence, 
particularly since the constitutional entrenchment of the 
Canadian Charter of Rights and Freedoms in 1982. As well, 
it involves heightening judicial awareness and learning how 
new developments can affect judicial decision-making, con- 
fronting possible bias or systemic discrimination in the law or 
in the judicial system, and heightening the sensitivity of the 
judiciary to the values and experiences of people whose back- 
grounds differ from the traditional backgrounds of Canadians. 
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The approval of the concept of social context education was a 
necessary prelude to designing a curriculum, determining the 
organization of courses and gaining approval for funding and 


staffing. 


Work continued during the year on the development of an 
approach for organizing and delivering this education. 


TELEVISION IN THE COURTROOM 


The question of televising trials and appeals has attracted 
considerable interest. This issue, on which feelings are 
strong, has been raised in the context of specific Canadian 
trials and the exposure of Canadians to televised trials outside 
Canada, particularly in the United States. 


The Council’s Executive Committee had considered the issue 
at its November 1993 meeting. The Committee decided 
against withdrawing the Council’s formal opposition to 
televising court proceedings, as set out in a resolution 
approved 10 years earlier, in 1983. That resolution held that 
television in the courtroom was not in the best interests of the 
administration of justice. 


Subsequent to its reaffirming this view, the Council was asked 
to reconsider this position by the Electronic Access 
Committee of the Radio-Television News Directors 
Association of Canada. This request, contained in a letter 
from the Association to Chief Justice Lamer, was supported 
by the Canadian Association of Journalists, la Federation 
professionnelle des journalistes du Quebec and the Canadian 
Association of Broadcasters. 


As a result, the issue was referred to the Council’s September 
1994 annual meeting in Regina. 
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At that meeting, the Council considered this issue both in 
terms of the role of individual courts in deciding whether 
specific hearings should be televised and of the role of the 
Council in promoting uniformity throughout the Canadian 
judicial system. 


As in its previous considerations, the crux of the issue before 
the Council involved the question of whether television in the 
courts was in the best interests of the administration of justice 
in Canada. 


Of particular concern were the possible effects on Trial 
Courts. In addition to this, however, the Council was also 
aware of the intention of the Federal Court of Canada to 
proceed with a two-year pilot project following guidelines 
similar to those established for the Supreme Court of Canada. 
As well, the Supreme Court of Canada had allowed television 
for a number of hearings and planned others. 


The Council, after considerable vigorous debate, decided to 
reaffirm its 1983 resolution, confirmed that the resolution is a 
recommendation, not a requirement, and confirmed, as well, 
that the recommendation does not apply to the Supreme Court 
of Canada. 


STANDARDS FOR ELECTRONIC 
CITATION OF JUDGMENTS 


Canada’s judiciary is turning increasingly to new technologies 
as demands on the courts rise at a time of financial stringency. 


New information technologies have the potential to reduce 
delays, cut costs, increase accuracy and broaden access to 
court judgments. Progress on any or all of these matters 
enhances the administration of justice and fosters greater 
awareness of the courts and their work. 


The courts face some unique challenges in seeking to apply 
these new technologies, however. 


Foremost among these are questions of the security and relia- 
bility of electronic texts as compared to printed texts, issues 


whose resolution turns on advances in software and hardware. 


Apart from technological questions, a significant obstacle to 
wider use of information systems in preparing, distributing 
and citing court judgments has been the variety of inconsistent 
formats used throughout Canada for preparing and distribut- 
ing documents. 


There is no standard way of identifying a judgment retrieved 
from an electronic bulletin board, from a diskette provided by 
a Court, or from any commercial on-line or CD-ROM service. 


As much as an issue of technological change, this is a 
question of the way the judiciary organizes itself and develops 
and applies uniform standards that meet not only the needs of 
the courts but of all the stakeholders in the judicial system. 


In 1992, the Judges Computer Advisory Committee recom- 
mended, and the Council agreed to support, the development 
of a standardized citation style for electronically published 
Canadian reasons for judgment. 


The Committee reached a significant milestone during 
1994-95 on this project. The Committee, chaired by the 
Honourable Marvin Catzman of the Ontario Court of Appeal, 
on the basis of its work with a group of professionals led by 
Martin Felsky, made public its proposed standards. 
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The draft standards were widely distributed to governments, 
legal publishers, judges and other legal professionals with a 
request for comment by June 30, 1995, so that changes could 
be accommodated prior to final approval and adoption. 


While adoption of uniform electronic standards will not 
resolve all the issues associated with new technologies, it will 
remove a significant impediment to their adoption as software 
and hardware solutions to the problems of reliability and 
security are achieved. 


FORMS OF ADDRESS 


The question of whether the accepted style of address to 
judges in Canadian courts should be replaced was raised with 
the Minister of Justice, the Honourable Allan Rock, who 
referred the matter to the Council as a thoughtful idea 
“deserving of serious consideration.” 


It was suggested that the standard “Your Lordship” and ”Your 
Ladyship” be replaced with “Your Honour” because the 
former were considered archaic, particularly in light of the 
fact that the Canadian government long ago abolished 
peerages for Canadians and judges were now the only 
Canadians referred to as if they were “peers of the realm.” 


The issue does not arise in French where the traditional form 
of address has been “Votre Seigneurie,” although an increasing 
number of lawyers are using the form “Votre Honeur.” 
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The use of “Your Lordship” and “Your Ladyship” arises 
mainly in the United Kingdom, as well as in Canadian 
superior courts working in English. These forms are not used, 
for example, in Australia, New Zealand or India, where “Your 
Honour” is used, as it is in the United States’ federal courts 
except at the Supreme Court where “Justice” is the correct 
form of address. 


The Council decided in March 1995 that this issue was best 
resolved by allowing the usage of forms of address to evolve 
through individual courts, rather than through a decision of 
the Council. 
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S ince December 1992, the salaries of 
Canada’s federally appointed judges have 
been frozen at 1992 levels. 


While this freeze was initially scheduled to 
expire in 1995, the federal government, in its 
February 1994 budget, extended the freeze to 
1997 as part of its broader effort to reduce the 
federal deficit and control the growth of the 
national debt. 


This broader effort is well understood and 
accepted by the judiciary, even while there is 
considerable disappointment. 


In addition, the freeze on salaries has had the 
indirect effect of virtually halting broader 
reform of the conditions under which Canadian 
judges operate, particularly those related to 
retirement, survivor benefits, and the like. This 
extended hiatus has had the effect of creating or 
exacerbating inequities within the judiciary and 
between active and retired judges. 


The disappointment with this has been 
compounded by the failure of the process legis- 
lated by Parliament in 1981 to establish judicial 
pay and benefits in a manner consistent with 
judicial independence, as was intended. 


That process, which is part of the Judges Act, 
requires the establishment of a commission of 
three to five members which, every three years, 
is to inquire into the adequacy of judicial 
salaries and benefits. Within six months of its 
appointment, this “triennial commission” must 
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report to the Minister of Justice on its findings. 
The Minister must then table the commission’s 
report in Parliament. There is no requirement 
for action beyond the tabling. 


The required commissions were appointed in 
1983, 1986, 1989 and 1992. The fifth was to be 
appointed in 1995, requiring it to report before 
the end of the salary freeze, barring a change in 
legislation. 


The recommendations of the first three commis- 
sions were never fully implemented by 
Parliament. The 1989 report by the Courtois 
Commission was incorporated in Bill C-50, 
introduced in the House of Commons in 1993. 
Bill C-50 was not acted on by the government 
of the day, died on the order paper when the 
1993 federal election was called, and was not 
reintroduced by the succeeding government. 


Meanwhile, the Crawford Commission began its 
work soon after the initial salary freeze was 
imposed in December 1992. Its report was 
tabled in Parliament in April 1993, but was not 
acted on before the federal election, nor by the 


succeeding government. 


The result of the triennial process being sound 
in theory but ineffective in practice has been 
declining confidence in the process itself. 


There is, as well, increasing concern with how 
to reform the process so as to ensure its intended 
results, appropriate pay and benefits for the 
judiciary. 
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The 1992 Crawford Commission picked up this concern with 
a series of recommendations directed to changes in the 
process. The Crawford Commission had recommended: 


¢ the Government of the day should introduce legisla- 
tion based on the recommendations of a triennial 
commission within 20 sitting days of the expiry of a 
nine-month period following the submission of its 
report to the Minister of Justice; 


* parliamentary committees should call on members of 
triennial commissions as witnesses when considering 


commission recommendations; 


+ a formal process should be established by which 
federal departments would provide documentation and 
background material to triennial commissions and 
Department of Justice and other officials could appear 
at commission hearings to present departmental 
positions on relevant matters; 


* open hearings should be continued by future triennial 


commissions. 


In addition to these process recommendations, the Crawford 
Commission recommended that the Government adopt a “rule 
of 80” entitling judges to full retirement benefits once they 
reach the age of 60 with a minimum of 15 years service on 
the bench, provided the sum of years of service plus age is at 
least 80. 


The Commission also recommended that judges of the 
Supreme Court of Canada should be eligible for full retire- 
ment benefits after 10 years of service and upon reaching the 
age of 65, and proposed that the Judges Act be changed to 
provide for up to six months of maternity/parental leave. 


Two fiscal years after being presented to the government— 
and as the appointment of a new triennial commission 
approached—these recommendations, like the measures 
proposed in Bill C-50 from the preceding Courtois 
Commission, still awaited action by Government and 
Parliament. 


The Council believes that, in principle, the triennial commis- 
sion approach is sound and that it holds the potential for 

dealing effectively with issues of pay and benefits for judges 
without encroaching upon the independence of the judiciary. 


The Council has been unable, however, to answer the increas- 
ing concern among judges that, as sound as the principle 
might be in theory, it has failed in practice to resolve many of 
the issues affecting judges. 
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MEMBERS OF THE 
CANADIAN JUDICIAL 
COUNCIL, 1994-95 


The Right Honourable Antonio Lamer, P.C. 
Chief Justice of Canada 


Chairman 


The Honourable Allan McEachern 
Chief Justice of British Columbia 


First Vice-Chairman 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 


Second Vice-Chairman 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Claude Bisson 
Chief Justice of Quebec 
(to October 1994) 


The Honourable David H. Campbell 

Associate Chief Justice of the Supreme Court of 
British Columbia 

(to December 1994) 


The Honourable Norman H. Carruthers 
Chief Justice of Prince Edward Island 


Notes: 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax Court of 
Canada 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court of Canada 


The Honourable Joseph Z. Daigle 

Chief Justice of the Court of Queen’s Bench of 
New Brunswick 

(from December 1994) 


The Honourable Mr. Justice Mark M. de Weerdt 
Supreme Court of the Northwest Territories 


The Honourable René W. Dionne 
Senior Associate Chief Justice of the Superior 
Court of Quebec 


The Honourable Patrick D. Dohm 
Associate Chief Justice Supreme Court of 
British Columbia 

(from February 1995) 


The Honourable Charles Dubin 
Chief Justice of Ontario 


The Honourable William A. Esson 
Chief Justice of the Supreme Court of 
British Columbia 


The Honourable Catherine A. Fraser 
Chief Justice of Alberta 


1. Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order for easy reference. 
2. The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on the Council every two years. 
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The Honourable Constance R. Glube 
Chief Justice of the Supreme Court of Nova Scotia 


The Honourable Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of 


the Supreme Court of Newfoundland 


The Honourable William L. Hoyt 
Chief Justice of New Brunswick 


The Honourable Julius A. Isaac 
Chief Justice of the Federal Court of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal Court of Canada 


The Honourable Lyse Lemieux 
Associate Chief Justice of the Superior Court of Quebec 
(from November 1994) 


The Honourable Patrick J. LeSage 
Associate Chief Justice of the Ontario Court of Justice 


The Honourable Kenneth R. MacDonald 
Chief Justice of the Trial Division 
Supreme Court of Prince Edward Island 


The Honourable Donald K. MacPherson 
Chief Justice of the Court of Queen’s Bench for 
Saskatchewan 
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The Honourable Roy R. McMurtry 
Chief Justice of the Ontario Court of Justice 


The Honourable Pierre Michaud 
Chief Justice of Quebec 


The Honourable Gerald Mercier 
Associate Chief Justice, Family Division 
of the Court of Queen’s Bench for Manitoba 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen’s Bench of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court of Queen’s Bench 
for Manitoba 


The Honourable Ian H.M. Palmeter 
Associate Chief Justice of the Supreme Court of Nova Scotia 


The Honourable Lawrence A. Poitras 
Chief Justice of the Superior Court of Quebec 


The Honourable Guy A. Richard 

Chief Justice of the Court of Queen’s Bench of New 
Brunswick 

(to December 1994) 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable Allan H. Wachowich 
Associate Chief Justice of the Court of Queen’s Bench 
of Alberta 
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COMMITTEE MEMBERS 


EXECUTIVE COMMITTEE 


Chief Justice Antonio Lamer 
(Chairman) 

Chief Justice Lorne O. Clarke 
Chief Judge J.-Claude Couture 
Chief Justice William A. Esson 
Chief Justice Catherine A. Fraser 
Chief Justice Noel H.A. Goodridge 
Chief Justice Benjamin Hewak 
Chief Justice Donald K. MacPherson 
Chief Justice Allan McEachern 
Chief Justice Roy R. McMurtry 
Chief Justice Pierre Michaud 


STANDING COMMITTEES 
ADMINISTRATION OF JUSTICE COMMITTEE 
Associate Chief Justice James A. Jerome 
(Chairman) 

Associate Chief Justice René W. Dionne 
Chief Justice Charles L. Dubin 

Chief Justice William A. Esson 

Chief Justice Constance R. Glube 

Chief Justice Kenneth R. MacDonald 
Associate Chief Justice Gerald Mercier 
Associate Chief Justice Allan H. Wachowich 


Notes: 


FINANCE COMMITTEE 

Associate Chief Justice John W. Morden 
(Chairman) 

Associate Chief Judge Donald H. Christie 
Chief Justice William L. Hoyt 

Associate Chief Justice James A. Jerome 
Chief Justice Kenneth R. MacDonald 
Chief Justice Donald K. MacPherson 


JUDICIAL BENEFITS COMMITTEE 
Chief Justice Constance R. Glube 
(Chairperson) 

Chief Justice Edward D. Bayda 
Chief Judge J.-Claude Couture 
Chief Justice Allan McEachern 
Chief Justice Richard J. Scott 


JUDICIAL CONDUCT COMMITTEE 
Chief Justice Allan McEachern 
(Chairman) 

Chief Justice Lorne O. Clarke 
(Vice-Chairman) 

Chief Judge J.-Claude Couture 
(Vice-Chairman) 

Chief Justice William A. Esson 
Chief Justice Catherine A. Fraser 
Chief Justice Noel H.A. Goodridge 
Chief Justice Benjamin Hewak 
Chief Justice Antonio Lamer 
Chief Justice Donald K. MacPherson 
Chief Justice Roy R. McMurtry 
Chief Justice Pierre A. Michaud 


1. Committee membership is generally established at the Council’s annual meeting, held in the autumn. 
2. These lists show Committee membership as at March 31, 1995. 
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JUDICIAL EDUCATION COMMITTEE 
Chief Justice Catherine A. Fraser 
(Chairperson) 

Chief Justice Norman A. Carruthers 
Chief Justice Lorne O. Clarke 

Chief Justice Noel H.A. Goodridge 
Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Chief Justice William L. Hoyt 

Chief Justice Julius A. Isaac 

Associate Chief Justice Patrick J. LeSage 
Associate Chief Justice John W. Morden 
Chief Justice Lawrence A. Poitras 


JUDICIAL INDEPENDENCE COMMITTEE 
Chief Justice Richard J. Scott 

(Chairman) 

Chief Justice Edward D. Bayda 

Associate Chief Judge Donald H. Christie 
Mr. Justice Mark M. de Weerdt 

Chief Justice Allan McEachern 

Chief Justice Roy R. McMurtry 

Chief Justice Pierre A. Michaud 

Chief Justice W. Kenneth Moore 
Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Ian H.M. Palmeter 


APPEAL COURTS COMMITTEE 
Chief Justice Charles L. Dubin 
(Chairman) 

Chief Justice Edward D. Bayda 
Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Catherine A. Fraser 
Chief Justice Noel H.A. Goodridge 
Chief Justice William L. Hoyt 
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Chief Justice Julius A. Isaac 

Chief Justice Allan McEachern 

Chief Justice Pierre A. Michaud 
Associate Chief Justice John H. Morden 
Chief Justice Richard J. Scott 


TRIAL COURTS COMMITTEE 

Chief Justice Roy R. McMurtry 
(Chairman) 

Associate Chief Judge Donald H. Christie 
Chief Judge J.-Claude Couture 

Chief Justice Joseph Z. Daigle 

Mr. Justice Mark M. de Weerdt 

Associate Chief Justice René W. Dionne 
Associate Chief Justice Patrick D. Dohm 
Chief Justice William A. Esson 

Chief Justice Constance R. Glube 

Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Associate Chief Justice James A. Jerome 
Associate Chief Justice Lyse Lemieux 
Associate Chief Justice Patrick J. LeSage 
Chief Justice Kenneth R. MacDonald 
Associate Chief Justice Gerald Mercier 
Chief Justice W. Kenneth Moore 
Associate Chief Justice Jeffrey J. Oliphant 
Associate Chief Justice Ian H.M. Palmeter 
Chief Justice Lawrence A. Poitras 
Associate Chief Justice Allan H. Wachowich 
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AD HOC COMMITTEES 


JUDGES COMPUTER ADVISORY COMMITTEE 


Mr. Justice Marvin Catzman 
(Chairman) 

Judge Pierre Archambault 
Madam Justice Nancy Bateman 
Mr. Justice Jean-Jacques Fleury 
Mr. Justice Maurice Lagacé 
Madam Justice Ellen I. Picard 
Madam Justice M. Anne Rowles 
Chief Justice Richard J. Scott 


Advisors: 

Dr. Martin Felsky 
Professor Robert Franson 
Professor Daniel Poulin 


LIAISON COMMITTEE OF THE CANADIAN JUDICIAL COUNCIL 


AND THE CANADIAN JUDGES CONFERENCE 
Chief Justice William A. Esson 
(Chairman) 

Chief Justice Pierre A. Michaud 

Mr. Justice Bruce Cohen 

Mr. Justice Guy Kroft 


SPECIAL COMMITTEE ON EQUALITY IN THE COURTS 


Chief Justice Constance R. Glube 
(Chairperson) 

Chief Judge J.-Claude Couture 

Associate Chief Justice Patrick J. LeSage 
Chief Justice Richard J. Scott 
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STUDY LEAVE SELECTION COMMITTEE 
Chief Justice W. Kenneth Moore 
(Chairman) 

Chief Justice Constance R. Glube 
Associate Chief Justice John W. Morden 
Dean Normand Ratti 

Dean Peter MacKinnon 


NOMINATING COMMITTEE 

Chief Justice Benjamin Hewak 
(Chairman) 

Chief Justice Norman H. Carruthers 
Associate Chief Justice Patrick J. LeSage 
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HUMAN AND FINANCIAL 
RESOURCES, 1994-95 


ie Council is served by an Executive Director 
and two support staff located at the Council 
office in Ottawa. 


1994-95 EXPENDITURES OF THE CANADIAN JUDICIAL COUNCIL 


Salaries and Benefits $146,970 
Transportation and Communications 41,488 
Professional and Special Services 277,806 
Rentals 13,745 
Purchase, Repair and Upkeep 1,845 
Utilities, Materials and Supplies 14,937 
Construction and Acquisition of Machinery and Equipment 21,864 
Other 333 
Internal Government Expenditures 9,965 
TOTAL ' $528,963 


' This does not include the costs related to the study on Judicial Independence and Accountability undertaken by 


Professor Martin Friedland of the University of Toronto. The funding for that study was provided by the 
Department of Justice. 
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CANADIAN JUDICIAL ARTICLE Il 
Meeting 
COUNCIL By-Laws 


Annual meeting 3.01 There shall be an annual 


ARTICLE I 
Title 


1.01 These by-laws may be 
cited as the Canadian Judicial 
Council By-Laws. 


ARTICLE II 
Interpretation 


2.01 In these by-laws: 

(a) “Act” means the Judges 
Act, RSC MOSS CE: 

(b) “Chairman” means the 
Chief Justice of Canada: 

(c) “Council” means the 
Canadian Judicial Council 
established by the Act; 

(d) “Executive Committee” 
means the Executive Commit- 
tee of the Council as provided 
for in these by-laws; 

(e) “Executive Director’ 
means the Executive Director 
of the Council as provided for 
in these by-laws; 

(f) “First Vice-Chairman” 
means the Vice-Chairman who 
has been a member of the 
Council longer than the other 
Vice-Chairman; 

(g) “judge” means a judge to 
whom the Act applies; 

(h) “Second Vice-Chairman” 
means the Vice-Chairman who 
is not the First Vice-Chairman; 
(i) “Vice-Chairman” means a 
vice-chairman pursuant to 
these by-laws. 
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meeting of the Council which 
shall be held in the month of 
September unless the Executive 
Committee directs otherwise. 


3.02 The Executive Committee 
shall fix the date and place of 
the annual meeting before 
August | but, if it fails to do 
so, the date and place shall be 
fixed by the Chairman. 


3.03 There shall be a mid-year 
meeting of the Council in 
Ottawa, in the month of March, 
unless the Executive Committee 
directs otherwise. 


3.04 Special meetings of the 
Council may also be called by 
the Chairman, by the Executive 
Committee, by the Council or 
at the written request of not 
less than ten members of the 
Council. The dates and places 
for all special meetings, unless 
fixed by the Council, shall be 
fixed by the Executive Commit- 
tee, except a meeting called 

by the Chairman for which the 
Chairman shall fix the date 

and place. 


3.05 Notice of the time and 
place of any such special meet- 
ing shall be communicated to 
every member of the Council in 
such manner as the Executive 
Committee deems expedient 
having regard to the circum- 
stances except a meeting called 


45 


Notice of 


meeting 


Quorum 


Adjournment 


Presiding 


officer of 


Council 


Attendance of 


non-member at 
Council meeting 


Voting 
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by the Chairman, for which notice shall 
be given in a manner deemed expedient 
by the Chairman. 


3.06 The Executive Director shall give to 
each member of the Council at least 30 days 
notice of the time and place of any meeting 
of the Council. 


3.07 A majority of the members of the 
Council shall constitute a quorum. 


3.08 Any meeting of the Council may be 
adjourned to such date and place as the 
Council may decide. 


3.09 The presiding officer at all meetings 
of the Council shall be: 


(a) the Chairman; 

(b) inthe absence of the Chairman, the 
First Vice-Chairman; 

(c) in the absence of the Chairman and 
the First Vice-Chairman, the Second Vice- 
Chairman; or 

(d) in the absence of the Chairman and 
the Vice-Chairmen, the senior member of 
the Council present at such meeting. 


3.10 The Council may authorize any 
person who is not a member of the Council 
to attend, but not to vote, at a meeting of 
the Council. 


3.11 Voting at meetings of the Council 
shall be by a show of hands unless a vote 
by secret ballot is requested by at least 
ten members. 


(ARC 


ANNUAL 


The Chairman 


The Vice- 
Chairmen 
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ARTICLE IV 
Officers 


4.01 Except as provided in article 3.09, the 
Chairman shall preside at all meetings of 
the Council and of the Executive Committee, 
and shall be the Chief Executive Officer of 
the Council. 


4.02 The Chairman may designate two 
members of the Council to be Vice- 
Chairmen of the Council, at least one of 
whom shall be an elected member of the 
Executive Committee. 


4.03 The Vice-Chairmen shall hold office 
at the pleasure of the Chairman. 


4.04 The First Vice-Chairman or, in the 
absence of the First Vice-Chairman, the 
Second Vice-Chairman, shall act in the 
absence or disability of the Chairman and 
perform such other functions and duties as 
the Council may determine. 


4.05 The Chairman may from time to time 
designate a Vice-Chairman to act as 
Chairman of the Executive Committee, and 
the Vice-Chairman so designated shall 
thereupon have the authority and 
responsibility of the chairman of such 
committee subject to the right of the 
Chairman to resume the chairmanship at 
any time. 


4.06 The Chairman shall designate one of 
the Vice-Chairmen to be chairman of the 
Judicial Conduct Committee, who shall 
hold office at the pleasure of the Chairman. 


4.07 The office of the Council shall be in 
the National Capital Region. 
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Director 


Composition of 
the Executive 
Committee 


Additional 
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Members 


4.08 The Council shall appoint an 
Executive Director who is not a member of 
the Council, and may also employ other 
personnel as required for the full and 
proper discharge of its duties and 
responsibilities. 


4.09 The Executive Director shall have 
charge of the office of the Council, shall 
be responsible for all matters generally 
ascribed to the position and shall perform 
all duties required by the Chairman, by the 
Council or by any of its Committees. 


4.10 Where, for any reason, the Executive 
Director is unable to act, an Acting 
Executive Director may be appointed by 
the Chairman. 


ARTICLE V 


Executive Committee 


5.01 There shall be an Executive Committee 
of the Council consisting of the Chairman 
and nine members of the Council who shall 
be elected by the Council from among its 
members. 


5.02 If the Chairman appoints as one of 
the Vice-Chairmen a person who is not 
elected to the Executive Committee that 
Vice-Chairman shall be an additional 
member of the Executive Committee. 


5.03 Three members of the Executive 
Committee shall be elected at each annual 
meeting and shall hold office for three 
years. A member of the Executive 
Committee whose term expires at an annual 
meeting shall not be eligible for re-election 
until the following annual meeting. 


Vacancy 


Vacancy 


Duration 
of term 


Powers and 
duties of the 
Executive 


Quorum 


Functioning of 
the Committee 


Meetings 


5.04 When a member of the Executive 
Committee resigns therefrom or ceases to 
be a member of the Council, the Executive 
Committee may appoint another member of 
the Council as a replacement until the next 
annual meeting of the Council. 


5.05 When a member of the Executive 
Committee resigns therefrom or ceases to 
be a member of the Council, the Council at 
its next annual meeting shall elect one of 
its members as a replacement. 


5.06 A member of the Executive 
Committee elected pursuant to article 5.05 
shall hold office until the expiry of the term 
of office of the person being replaced. 


5.07 The Executive Committee is 
responsible for the supervision and 
management of the affairs of the Council. 
Without limiting the generality of the 
foregoing, the Executive Committee shall 
have all the powers vested in the Council 
except for (i) the making of by-laws, (ii) 
the appointment of members of the 
Executive Committee and standing 
committees other than as provided herein, 
and (iii) the powers of the Council referred 
to in Article VIII of these by-laws. 


5.08 A majority of the members of the 
Executive Committee shall constitute a 
quorum. 


5.09 Meetings of the Executive Committee 
shall be held at such intervals, in such 
manner, at such place and upon such 

notice as the Executive Committee may 
from time to time determine. 


5.10 The Chairman, a Vice-Chairman or 
any three members may, at any time, call a 
meeting of the Executive Committee. 
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Resolution 5.11 A resolution consented to in writing Exception for 6.03 The members of the Standing 
committee 


or by any electronic method, by all members membership COMMittees on Appeal Courts and Trial 


of the Executive Committee, shall be as 
valid and effectual as if it had been passed 
at a meeting of the Executive Committee 
duly called and held. Such resolution may 
be in two or more counterparts which 
together shall be deemed to constitute one 
resolution in writing. Such resolution 
shall be filed with the minutes of the 
proceedings of the Executive Committee 
and shall be effective on the date stated 
thereon or, if no date is specified, when 
filed. 


ARTICLE VI 
Standing and ad hoc Committees 


6.01 There shall be a Standing Committee 
of the Council on each of the following 
subjects: 


(a) judicial conduct, 

(b) judicial education, 

(c) judicial benefits, 

(d) judicial independence, 
(e) administration of justice, 
(f) finance, 

(g) appeal courts, and 

(h) trial courts. 


6.02 Each standing committee, except the 
Standing Committees on Judicial Conduct, 
Appeal Courts and Trial Courts, shall have 
a minimum of five members who shall be 
elected at each annual meeting. The 
chairman of each such committee shall be 
elected annually by the members of the 
Committee from among their own number. 


Courts shall respectively consist of the 
Council members who are members of 
such courts and the chairmen of such 
committees shall be the Chief Justices of 
the Appeal Court and the Trial Court of the 
province or territory in which the next 
annual meeting is to be held. 


6.04 Any vacancy in a standing committee 
arising between annual meetings may be 
filled by the Executive Committee. 


6.05 A standing committee is responsible 
for the achievement of its objects subject to 
the approval of the Finance Committee for 
the expenditure of public funds. 


6.06 Articles 5.08, 5.09 and 5.11 of these 
by-laws apply mutatis mutandis to any 
committee of the Council. 


6.07 The Chairman, the Executive 
Committee or the Council may establish 
and prescribe the powers and duties of 
ad hoc committees. Judges who are not 
Council members may be included in the 
membership as needed from time to time. 


6.08 Judges who attend a meeting of a 
standing or ad hoc committee of the Council 
duly called by its chairman, and for which 
approval to hold the meeting has been 
received from the Council Chairman, shall be 
reimbursed their expenses in so attending the 
meeting pursuant to section 41(1) of the Act. 


ARTICLE VII 
Nominating Committee 


Election of 7.01 At every annual meeting the members 
rs of the Council shall elect a three-member 
Nominating Committee. 


ECS AA RNA AE MERE PORT gem al arr ROUES 


Chairman 


Duties of 


Committee 
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Candidates 


Committee 


Vice-Chairman 
of Committee 


7.02 The Nominating Committee shall 
appoint from amongst its members, a 
chairman who shall organize the work of 
the Committee and preside over its meetings. 


7.03 The Nominating Committee shall 
nominate candidates for membership on the 
Executive Committee and on all standing 
committees. 


7.04 A written report of the nominations 
proposed by the Nominating Committee 
shall be sent to the members of the Council 
at least 30 days before each annual meeting 
of the Council. 


7.05 In preparing its report the Nominating 
Committee shall consider and, if possible, 
nominate candidates who will furnish 
regional and jurisdictional representation. 


7.06 Notwithstanding the report of the 
Nominating Committee, any member of the 
Council may nominate from the floor any 
eligible member of the Council for election 
to the Executive Committee or to a Standing 
Committee. 


ARTICLE VIII 
Judicial Conduct 


8.01 


(a) The members of the Executive 
Committee shall constitute the Judicial 
Conduct Committee. 


(b) The Chairman of the Council may, after 
consultation with the Chairman of the 
Judicial Conduct Committee, designate one 
or more Vice-Chairmen of the Committee 
to carry out such duties of the Chairman 

of the Committee as may be delegated in 
writing by the Chairman of the Committee 
from time to time. 
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8.02 


(a) Every complaint or allegation received 
at the office of the Council, concerning a 
judge who is subject to the Act, shall be 
referred to the Executive Director. 


(b) Every complaint or allegation received 
by any member of the Council concerning 
the conduct of a judge which, in the 
opinion of such member, may require the 
attention of the Council, shall be sent to the 
Executive Director. 


(c) A Council member shall draw to the 
attention of the Executive Director any 
conduct of a judge of that member’s court 
which, in the view of that member, may 
require the attention of the Council, and 
such conduct shall be treated in the same 
manner as if it were the subject of a 
complaint. 


8.03 


(a) The Executive Director shall establish a 
file and, subject to article 8.01 (b), shall 
refer every complaint or allegation 
mentioned in article 8.02 to the Chairman 
of the Judicial Conduct Committee. 


(b) The Executive Director shall provide 
a copy of any complaint or allegation 
made to the Council against a judge 
together with a copy of any reply, to the 
judge concerned, and to the judge’s Chief 
Justice or Chief Judge. 


8.04 


(a) The Chairman shall review the 
complaint or allegation and may: 


(1) close the file where the matter is 
trivial, vexatious or without substance 
and advise the complainant, who is the 
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Duties of 
panel 


subject of the complaint, accordingly 
with an appropriate explanation; 


(ii) after obtaining comments from the 
judge and the judge’s Chief Justice or 
Chief Judge, close the file and advise the 
complainant, with an appropriate 
explanation, where the matter is without 
substance or where the conduct is 
inappropriate or improper but clearly is 
not serious enough to warrant removal. 


(b) The Chairman may cause further 
inquiries to be made where the matter is 
likely to be referred to a Panel of the 
Judicial Conduct Committee and where 
further information appears to be necessary 
for the Panel to fulfill its function. 


(c) Where further inquiries are made, the 
judge who is the subject of the complaint 
shall be provided an opportunity to respond 
to the gist of the allegations and evidence 
against such judge and any response by the 
judge shall be included in the report of 
such further inquiries. 


(d) The Chairman shall refer any file which 
is not closed, to a Panel of the Judicial 
Conduct Committee together with the 
report of the further inquiries, if any, and 
any recommendation which the Chairman 
may make. 


8.05 


(a) A matter which is referred to a Panel of 
the Judicial Conduct Committee pursuant 
to article 8.04 (d) shall be dealt with by 

a Panel of up to five members of the 
Committee designated for this purpose 

by the Chairman of the Judicial Conduct 
Committee. The Panel member with 
seniority on the Council shall act as 
Chairman of the Panel. 


CAE 


Duties of 
Council 


(b) The Panel shall review the matter and 
the report of the further inquiries, if any, 
and may: 


(i) refer the matter back to the Chairman 
to cause further inquiries to be made; or 


(11) decide that no investigation pursuant 
to subsection 63(2) of the Act is warranted 
and advise the complainant accordingly 
with an appropriate explanation where 
the matter is without substance or where 
the conduct is inappropriate or improper 
but clearly is not serious enough to 
warrant removal; or 


(iii) refer the matter to the Council 
together with its own report and con- 
clusion that an investigation pursuant 
to subsection 63(2) of the Act may be 
warranted. 


(c) If the Panel concludes that an 
investigation may be warranted pursuant to 
subsection 63(2) of the Act, it shall specify 
the grounds of alleged misconduct which 
could warrant an investigation. 


(d) After the Panel has completed its review 
of a complaint, the members of the Panel 
shall not participate in any further 
consideration of the same complaint by the 
Council. 


8.06 


(a) Prior to the Council considering the 
report of a Panel, the Chairman of the 
Judicial Conduct Committee shall 
designate up to five members of the 
Canadian Judicial Council (other than those 
who served on the Panel) to be available to 
serve on any subsequent Inquiry 
Committee which might be established 
pursuant to the Act. The members so 
designated shall not participate in any 
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deliberations of the Council in relation to Inquiry 8.08 


2 , Committee 
the matter in question. Ren 


(b) A copy of the report of the Panel to the 
Council shall be provided to the judge, who 
shall be entitled to make written and oral 
submissions to the Council as to whether or 
not there should be an investigation 
pursuant to subsection 63(2) of the Act. 


(c) After considering the report of the Panel 
and the submissions, if any, the Council 


shall decide: 


(i) that no investigation pursuant to 


(a) All of the parties before the Inquiry 
Committee shall be provided with copies of 
the Committee’s report and shall be 
provided a full opportunity to be heard 
before the Council. 


(b) Where the Council, in its report to the 
Minister pursuant to section 65(1) of the 
Act, departs from the report of the Inquiry 
Committee it shall, nevertheless, provide 
the Minister with the original report of the 
Inquiry Committee. 


subsection 63(2) of the Act is warranted Request from 8,09 
and advise the complainant and the judge dr 


Attorney General 
accordingly with an appropriate explana- 
tion where the matter is without substance 
or where the conduct is inappropriate or 
improper but is not serious enough to 
warrant removal; or 


(ii) that an investigation into the matter 
shall be held pursuant to subsection 63(2) 
of the Act since the matter may be 
serious enough to warrant removal. 


8.07 


(a) Such investigation shall be conducted 
by an Inquiry Committee composed of the 
members designated previously pursuant to 
article 8.06(a) together with any additional 
members appointed by the Minister 
pursuant to section 63(3) of the Act. 


(b) The Inquiry Committee shall conduct 
the investigation in accordance with 
sections 63 and 64 of the Act and shall 
report its conclusions to the Council. 


(a) Where the Council receives a request 
from the Minister of Justice of Canada 
under subsection 63(1) or 69(1) of the Act 
or a request from the Attorney General of a 
province under subsection 63(1) of the Act 
to conduct an inquiry as to whether a judge 
or other person should be removed from 
office for any of the reasons set forth in 
subsection 65(2) of the Act, the Chairman 
of the Judicial Conduct Committee shall 
appoint up to five members of the Council 
to serve on the Inquiry Committee. 


(b) Such an inquiry shall be conducted in 
accordance with articles 8.07 and 8.08 of 
these by-laws as though it were an 
investigation. 


8.10 The Chairman of the Canadian 
Judicial Council and the Chief Justice and 
Associate Chief Justice of the Federal 
Court of Canada shall not participate in the 
consideration of any aspect of a complaint 
in any capacity unless he or she considers it 
to be necessary to do so in the interests of 
the due administration of justice. 
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ARTICLE IX 
Judicial Education 


9.01 Pursuant to sections 41(1) and 60(2)(b) 
of the Act the Council may authorize 
judges to attend seminars and conferences 
for their continuing education. 


ARTICLE X 
Finance 


10.01 The Chairman of the Council is 
authorized to approve the attendance of 
federally appointed judges at meetings, 
seminars or conferences held for a purpose 
related to the administration of justice. A 
judge attending such a meeting, seminar or 
conference is entitled to be reimbursed for 
expenses incurred, pursuant to section 
41(1) of the Act. 


10.02 The Finance Committee shall prepare 
for the Executive Committee the Council’s 
annual budget for presentation to the 
Commissioner for Federal Judicial Affairs. 


10.03 At each meeting of the Council the 
Finance Committee shall present a current 
report on the financial affairs of the 
Council. It shall also supervise the 
financial affairs and operations of the 
Council and its committees, and undertake 
such further financial assignments that the 
Council or its Executive Committee may 
direct. 
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ARTICLE XI 
Amendment of By-Laws 


11.01 These by-laws may be amended by 
a majority vote of all the members of the 
Council upon notice in writing of the 
proposed amendment being given to the 
Executive Director not less than 30 days 
before the meeting of the Council where 
such amendment will be considered. 


11.02 Upon receiving any such notice the 
Executive Director shall forthwith, and not 
less than 10 days before such meeting, 
cause a copy thereof to be communicated 
to every member of the Council. 


11.03 Notwithstanding articles 11.01 and 
11.02 the notice period for a change to 
these by-laws can be waived by agreement 
of two-thirds of the members present at a 
meeting of the Council. 
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TEXT OF PART II OF THE 
JUDGES ACT 


ollowing is the text of Part II of the 

Judges Act, which governs the Canadian 
Judicial Council. It is taken from the 1989 
Office Consolidation of the Act. 


Part II 
CANADIAN JUDICIAL COUNCIL 
Interpretation 


Definition of 58. In this Part, “Minister” 
ms" means the Minister of Justice 
of Canada. 


Constitution of the Council 


Council 59, (1) There is hereby established 
ssebiished à Council, to be known as the 
Canadian Judicial Council, 
consisting of 


(a) the Chief Justice of 
Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any 
senior associate chief justice 
and associate chief justice of 
each superior court or branch 
or division thereof; 


(c) subject to subsection (2), 
one of the senior judges, as 
defined in subsection 22(3), 
of the Supreme Court of the 
Yukon Territory and the 
Supreme Court of the 
Northwest Territories; 
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(d) the chief judge and any 
associate chief judge of each 
county court or, where there is 
no such chief judge or asso- 
ciate chief judge, such judge 
as is named by the judges of 
that court to represent that 
court on the Council; and 


(e) the Chief Judge and 
Associate Chief Judge of the 
Tax Court of Canada. 


(2) The senior judges referred 
to in paragraph (1)(c) shall 
succeed each other on the 
Council every two years. 


(3) In the event of the death or 
resignation of a senior judge 
referred to in paragraph (1)(c) 
during the term of that judge 
on the Council, the judge who 
succeeds that judge as senior 
judge of the same court shall 
become a member of the Coun- 
cil for the remainder of the term. 


(4) Each member of the Council 
may appoint a judge of that 
member’s court to be a substi- 
tute member of the Council and 
the substitute member shall act 
as a member of the Council 
during any period in which he 
is appointed to act, but the 
Chief Justice of Canada may, 
in lieu of appointing a member 
of the Supreme Court of 
Canada, appoint any former 
member of that Court to be 

a substitute member of the 
Council, RiS.%¢.J-1,:s..30: 
RS: 0 16(2nd Supp.), st0s 
IMC 25,68, "15216: 
1980-81-82-83, c. 158, s. 45. 
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Objects ot 60. (1) The objects of the Council are to 
CT bromote efficiency and uniformity, and to 
improve the quality of judicial service, in 
superior and county courts and in the Tax 
Court of Canada. 


Powers of (2) In furtherance of its objects, the Council 


Council 


may 


(a) establish conferences of chief 
justices, associate chief justices, chief 
judges and associate chief judges; 


(b) establish seminars for the continuing 
education of judges; 


(c) make the inquiries and the 
investigation of complaints or allegations 
described in section 63; and 


(d) make the inquiries described in section 
GO> RES. CAS 0 RS c 16 ne 
Supp.), s. 10; 1974-75-76, c. 48, s. 17; 
1976-77, 6.25, S#1571980-81-82-83, 

e, 15852845. 


Meetings of 61. (1) The Council shall meet at least once 


Council 


a year. 


Work of (2) Subject to this Act, the work of the 
el Council shall be carried on in such manner 
as the Council may direct. 


By-laws (3) The Council may make by-laws 


(a) respecting the calling of meetings of 
the Council; 


(b) respecting the conduct of business at 
meetings of the Council, including the 
fixing of quorums for such meetings, the 
establishment of committees of the 
Council and the delegation of duties to 
any such committees; and 
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(c) respecting the conduct of inquiries 
and investigations described in section 
OSE Ras ACE lest 307 RS AC AIGEAU 
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Employment 62. The Council may engage the services 


of counse 


and assistants Of Such persons as it deems necessary for 
carrying out its objects and duties, and also 
the services of counsel to aid and assist the 
Council in the conduct of any inquiry or 
investigation described in section 63. R.S., 


C. 
SS 


In 


16(2nd Supp.), s. 10; 1976-77, c. 25, 
. 15, 16; 1980-81-82-83, c. 157, s; 16. 


quiries concerning Judges 


Inquiries 63. (1) The Council shall, at the request of 
the Minister or the attorney general of a 


pr 


ovince, commence an inquiry as to 


whether a judge of a superior or county 
court or of the Tax Court of Canada should 
be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) to (d). 


Investigations (2 


ANNUAL 


) The Council may investigate any 


complaint or allegation made in respect of 
a judge of a superior or county court or of 
the Tax Court of Canada. 


Inquiry (3 


Committee 


) The Council may, for the purpose of 


conducting an inquiry or investigation 


under this section, designate one or more of 
its members who, together with such 
members, if any, of the bar of a province, 
having at least ten years standing, as may 
be designated by the Minister, shall 
constitute an Inquiry Committee. 


Powers of (4 
Council or 
Inquiry 


) The Council or an Inquiry Committee in 


making an inquiry or investigation under 


Committee this section shall be deemed to be a 


su 
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perior court and shall have 


(a) power to summon before it any 
person or witness and to require him to 
give evidence on oath, orally or in 
writing or on solemn affirmation if the 


ei hale a 


Prohibition of 


information 
relating to 
inquiry, etc. 


Inquiries may 
be public or 
private 


Notice of 


hearing 


Report of 
Council 


person or witness is entitled to affirm in 
civil matters, and to produce such 
documents and evidence as it deems 
requisite to the full investigation of the 
matter into which it is inquiring; and 


(b) the same power to enforce the 
attendance of any person or witness and 
to compel the person or witness to give 
evidence as is vested in any superior 


Recommendation (2) Where, in the opinion of the Council, 


to Minister 


court of the province in which the inquiry 


or investigation is being conducted. 


(5) The Council may prohibit the publication 
of any information or documents placed 
before it in connection with, or arising out 
of, an inquiry or investigation under this 
section when it is of the opinion that the 
publication is not in the public interest. 


(6) An inquiry or investigation under this 
section may be held in public or in private, 
unless the Minister requires that it be held 
MOD RS FC LES CISRESE 
16nd Supp:), s. 10; 1976717; 0.25 

s. 15; 1980-8 1-82-83, c. 158, s. 46. 


64. A judge in respect of whom an inquiry 
or investigation under section 63 is to be 
made shall be given reasonable notice of 
the subject-matter of the inquiry or investi- 
gation and of the time and place of any 
hearing thereof and shall be afforded an 
opportunity, in person or by counsel, of 
being heard at the hearing, of cross- 
examining witnesses and of adducing 
evidence on his own behalf. R.S., c. J-1, 

s. 31; R.S., c. 16(2nd Supp.), s. 10; 
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Report and Recommendations 


65. (1) After an inquiry or investigation 
under section 63 has been completed, the 
Council shall report its conclusions and 
submit the record of the inquiry or 
investigation to the Minister. 


Disentitlement 


to salary 


Leave of 


absence with 


salary 


Annuity to 
judge who 


resigns 
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the judge in respect of whom an inquiry or 
investigation has been made has become 
incapacitated or disabled from the due 
execution of the office of judge by reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 


(c) having failed in the due execution of 
that office, or 


(d) having been placed, by his conduct or 
otherwise, in a position incompatible 
with the due execution of that office, 


the Council, in its report to the Minister 
under subsection (1), may recommend that 
the judge be removed from office. R.S., 
19856 PTE S305) RS MOSS CC 27nd 
Supp:), s: 5. 


Effect of Inquiry 


66. (1) [Repealed, R.S., 1985, c. 27(2nd 
Supp.), s. 6] 


(2) The Governor in Council may grant 
leave of absence to any judge found, 
pursuant to subsection 65(2), to be incapac- 
itated or disabled, for such period as the 
Governor in Council, in view of all the 
circumstances of the case, may consider 
just or appropriate, and if leave of absence 
is granted the salary of the judge shall 
continue to be paid during the period of 
leave of absence so granted. 


(3) The Governor in Council may grant to 
any judge found to be incapacitated or 
disabled, if the judge resigns, the annuity 
that the Governor in Council might have 
granted the judge if the judge had resigned 
at the time when the finding was made by 
the Governor in Council. R.S., 1985, c. J-1, 
s. 66; R.S., 1985, c. 27(2nd Supp.), s.6. 
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Further 
inquiries 


Applicable 
provisions 


Removal from 
office 


67. [Repealed, R.S., 1985, c. 16(3rd 
Supp:), s. 5] 


68. [Repealed, R.S., 1985, c. 16(3rd 
Supp.), s. 6] 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of 
the Minister, commence an inquiry to 
establish whether a person appointed 
pursuant to an enactment of Parliament to 
hold office during good behaviour other 
than 


(a) a judge of a superior or county court 
or of the Tax Court of Canada, or 


(b) a person to whom section 48 of the 
Parliament of Canada Act applies, should 
be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) 

to (d). 


(2) Subsections 63(3) to (6), sections 64 and 
65 and subsections 66(1) and (2) apply, 
with such modifications as the circumstances 
require, to inquiries under this section. 


(3) The Governor in Council may, on the 
recommendation of the Minister, after 
receipt of a report described in subsection 
65(1) in relation to an inquiry under this 
section in connection with a person who 
may be removed from office by the 
Governor in Council other than on an 
address of the Senate or House of 
Commons or on a joint address of the 
Senate and House of Commons, by order, 
remove the person from office. 1974-75-76, 
CAS SalB¥ 1976277002 25,8) 15: 

1980-8 1-82-83, c. 158, s. 48. 


Orders and 


reports to be 


laid before 
Parliament 


Powers, 
rights or 
duties not 
affected 


Report to Parliament 


70. Any order of the Governor in Council 
made pursuant to subsection 69(3) and all 
reports and evidence relating thereto shall 
be laid before Parliament within fifteen 
days after that order is made or, if 
Parliament is not then sitting, on any of the 
first fifteen days next thereafter that either 
House of Parliament is sitting. 1974-75-76, 
Cv48, si 1891976277, 25 SAS; 


Removal by Parliament or Governor in 
Council 


71. Nothing in, or done or omitted to be 
done under the authority of, any of sections 
63 to 70 affects any power, right or duty of 
the House of Commons, the Senate or the 
Governor in Council in relation to the 
removal from office of a judge or any other 
person in relation to whom an inquiry may 
be conducted under any of those sections. 
1974-75-76, c. 48, s. 18; 1976-77, c. 25, 
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JUDICIAL COUNCIL 
RESPONDS TO 
“MARTENSVILLE” 
COMPLAINTS 


TTAWA, May 16, 1994 There are 
Ue grounds for an investigation into the 
conduct of Mr. Justice Ross Wimmer of the 
Court of Queen’s Bench of Saskatchewan 
who presided over one of the trials which 
dealt with charges of child abuse in 
Martensville, Saskatchewan, says the 
Chairman of the Judicial Conduct Commit- 
tee of the Canadian Judicial Council. 


Jeannie Thomas, Executive Director of the 
Canadian Judicial Council says that Council 
has received a dozen individual complaint 
letters and more than 30 form letters signed 
by one or more persons. 


In a letter written on behalf of Chief Justice 
Allan McEachern of British Columbia, 
Chairman of the Council’s Judicial Conduct 
Committee, Ms. Thomas commented that a 
thorough review of the judge’s charge to 
the jury was conducted by six senior counsel 
in the Saskatchewan government who 
agreed, unanimously, that there are no 
grounds for an appeal in respect of the 
acquittal of Don and Linda Sterling. 


Because of intense interest in this case in 
Saskatchewan, Chief Justice McEachern 
took the unusual step of offering a detailed 
seven page response to the complaints, and 
has made the letter public. 


PAC OANA AL ERTESPAOSRIT let APM 57 9795 


Ms. Thomas said the letter was designed to 
offer information to help the complainants 
understand some of the matters which were 
referred to in the various letters to the 
Council. 


Questions raised by complainants dealt 
with a wide variety of issues ranging from 
the use of a child advocate and delays in 
getting the trial started, to release of Travis 
Sterling on bail, and the need for a public 
inquiry. 


The letter pointed out that each of these 
issues is outside the mandate of the 
Council, noting that the Council has no 
authority to examine or even comment 
upon the conduct of police, Crown counsel, 
defence counsel, witnesses or any other 
participants who may have been involved 
in the course of judicial proceedings. 


Insofar as the allegations of bias and 
inappropriate comments on the part of 

the judge were concerned, Chief Justice 
McEachern found no substance to the 
complaints and that such complaints are 
not supported by the facts. References to 
the evidence and some quotations from the 
judge’s charge are included in the reply to 
the complainants. 


“0 


In response to allegations that the judge was “continually 
giving his opinion which influenced many people,” 
Chief Justice McEachern said that a fair reading of the 
judge’s charge to the jury does not disclose any improper 


or unfair comments or expressions of opinion. 


According to the Judges Act, the Council is limited to 
undertaking a formal investigation or inquiry to deter- 
mine if it should recommend to the Minister of Justice 
that a federally appointed judge be removed from 
office because the judge has become incapacitated or 
disabled from the due execution of office by reason of 
infirmity, misconduct, failure to execute the office of 
judge unduly, or having been placed by conduct or 
otherwise in a position incompatible with the due 


execution of office. 
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